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ABATEMENT OF ACTION, 136 (1). 
ACCOUNT between vendor and purchaser, 443. 


ACTION TO RECOVER LAND: 

1. In order to put the statute of limitations in motion against the 
true owner of land, it is necessary that there should be an ac- 
tuil, open, visible occupation of the land by another, begun and 
continued under a claim of right. The assertion of a mere 
claim of title, as for instance the payment of taxes thereon, is 
not sufficient. Malloy v. Bruden, 251. 


2. A widow to whom dower is assigned comes in under the heir to 
whom her possession can never become adverse. Jb, 


3. Adverse possession under color of title must be continuous; a gap, 
though occurring during the period the statute was suspended, 
is sufficient to destroy its coutinuity. Jd. 

. Ina proceeding for dower, where the land is treated by the par- 
ties and recognized by the court as belonging to the estate of 
the deceased husband. and the title as being in his heirs, the 
judgment rendered is conclusive between the parties and those 
claiming under them; and hence the widow in such case will be 
estopped from setting up title to herself in the land embraced 
in the proceeding. Sigmon v, Hawn, 310. 

. Under sections 61-’65 of the Code of Civil Procedure, a landlord 
let in to defend an action of ejectment, is not restricted to the 
defences to which his tenant is confined—approving Isler v. Foy, 
66 N. C., 547. Maddrey vy. Long, 383. 

. Where the defendant in ejectment is the defendant in the execu- 
tion and in the possession of the land, he cannot defeat a recov- 
ery by showing title in a third person. Leach v. Jones, 404. 

. A purchaser of an equity of redemption has a sufficient legal in- 
terest in the land to enable him to recover possession thereof 
from the mortgagor. Black y. Justice, 504. 


ACTION ON JUDGMENT, leave to bring, 56. 


ACTION ON RECEIPT, 400 (2, 3). 








ADMINISTRATION OF OATH, 668 (2). 


ADMINISTRATOR AND GUARDIAN, in same person, liability 
of, 190. 


ADVERSE POSSESSION under color must be continuous, 251 (4). 


AFFRAY, 603 (2). 


AGENT AND PRINCIPAL: 

1. An agent’s ‘leclarations, accompanying ar act, are not admissible 
to prove his authority, unless the agency be first shown aliunde. 
Gilbert vy. James, 244. 

2. Acts and declarations of one within the scope of his authority as 
agent in the purehase of land, are evidence against the principal. 
Black v. Bay'ees, 527. 

See also 107. 


AGENT of state liable for trespass, 49 (3). 
Promise to agent is promise to creditor, 331. 
/ Agent of sheriff, 350 (5). 
Evidence of relation of, 443 (2). 
Between tenants in common, 457. 


AGRICULTURAL ADVANCES AND LIEN: 


1, Under the authority of Clark y. Farrar, 74 N. C., 686, an agri- 
cultural lien can only be acquired by virtue of the statute and 
in strict compliance with its requirements. The agreement 
must be in writing and executed before the advancees are made 
or supplies furnished. Nor will such an instrument be allowed 
to operate as a mortgage. It was therefore held no error, in 
an action to enforce an alleged lien, to exclude as evidence an 
instrument not drawn in accordance with the statute. Patap- 
sco v. Magee, 350. 

2. In such case, evidence as to the custom of the plaintiff to have 
agreement signed after delivery of supplies to customers, was 
also properly rejected. /b 


8. Under a justice’s execution the entire crop of a defendant was 
levied upon by a constable, and advertised for sale; the crop 
consisted of cotton, matured and standing in the field, and esti- 
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Power of clerk in proceedings eoneerning, 241. 


AMENDMENT : 
Of pleadings, power inherent in superior court, 20. 
Will not give jurisdietion, to justice, &e., 321 (2). 

Of deeree, 26. 


APPEAL : 
1. An appeal will not lie from refusal to strike alleged improper 





mated at 20,000 peunds ; a few days afterwards the sheriff, un- 
der a proceeding in claim and delivery, instituted by the plain- 
tiff in this action, had such a part of the crop gathered as was 
sufficient to satisfy the plaintiffs claim of 1125 pounds, the 
number specified in the nandate: Held, that the plaintiff is not 
responsible to the execution ereditors defendant for the residue 
of the erop, since it remained unmolested in the field and sub- 
ject to be taken by the constable under the executions in his 
hands. Jb. 


4. Evidence that the sheriff delivered the property by an agent or 


deputy, did not have the effect of con‘radieting his return, that 
he himself delivered it. bd. 


5. In an action to reeover land, the plaintiff was a purchaser ata 


sale under execation upon a debt of defendant contracted in 
1858; Held, (1) That proceedings allotting a homestead against 
such debt are void. and therefore should net have been admitted 
asevidence. (2) It is competent to prove the proclamations of 
the sheriff at the sale, to the effect, that without knowing the 
law in regard to homestead exemption, he sold such right as the 
defendant in the execution had, and that he had laid off his 
homestead which covered all the land offered forsale. Grant v. 
Edwards, 513. 


matter from pleadings. Best v. Clyde, 4. 


2. Or from an interlocutory order appointing commissioners to as- 


sess damage for condemnation of land. Com’r v. Cook, 18. 


3. Or from the exereise of the discretionary powerin reference to 


amendment of pleading. Henry vy. Cannon, 24, 


4. But an appeal will lie at the instance of either party from an 


order removing an administrator. Murrill y. Sandlin, 54. 


5. An order allowing a party to appeal in forma pauperis dispenses 


with the security for costs, but does not operate to stay further 
proceedings upon the judgment appealed from. Leach y. Jones, 
404. 

















































APPEAL: 


In bastardy cases, 617 (2). 
In criminal cases for benefit of accused, 640. 

In criminal cases, where allowed the state, 641 (2). 
Does not lie from refusal to discharge prisoner, 647. 
In forma pauperis, 727. 
From arbitrator, when, 167. 


APPLICATION of proceeds by sheriff, 163 (2); 343. 
APT TIME, arraignment, 624. 


ARBITRATION AND AWARD: 


1. Where an arbitrator intends to be governed by the rules of law but 
misconceived them, he may be reviewed. Miller v. Bryan, 167. 


2. The members of a firia agreed to submit to arbitration a certain 
matter “‘ concerning the dealings and mutual accounts kept be- 
tween them for the last several years, and all things and consid- 
erations relating thereto.’’ In an action upon the award, and in 
support of his plea of counter-claim, it was held competent for 
the defendant to show, (1) that the arbitrators considered only 
matters relating to the partnership; (2) that the plaintiff is in- 
debted to him individually by note given before the date of the 
agreement to refer and before the partnership was formed, which 
note was not intended to be embraced in the submission, and 
for that reason was not produced on the trial before the arbi- 
trators. Osborne vy. Colvert, 170. 





ARMS, carrying, 697 (2). 
ARREST AND ATTACHMENT, 126. 
ARREST WITHOUT WARRANT, 683. 


ASSAULT: 
With intent, 632, 658. 
Upon several, assault upon eaeh, 650. 





ASSESSMENT, local, 8, 552. 


ATTACHMENT : 


1, The validity of an order of arrest and warrant of attachment is 
determined upon facts alleged in the original affidavit and exist- 
ing at the time when the proceeding is instituted, not upon new 


matter which may have afterwards transpired. Devries v. Sum- 
mit, 126. 
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2. Upon vacating such warrant, the property attached and moncy 
collected ander any process or order in the action, shall be de- 
livered to the defendant. C.C. P.,§212. Jb. 








ATTORNEYS : 


Tax on, 88. 
Presumed to conduct cases fairly, 245 (5). 










BANKRUPTCY : 
1. Unreasonable delay cannot be imputed to a defendant for failing 
to obtain his discharge in bankruptcy, where it appears that he 
was prevented from so doing by opposing creditors, and where 
the record does not show that it was his fault that no action was 
taken in the case for two terms of the district cburt. Russell v, 
Rollins, 327. 
2. A promise to pay a debt discharzed in bankruptcy, made to an 
agent of the creditor, is a promise to the creditor himself, and 
competent.evidence to remove the bar. Shaw vy. Burney, 331. 


3. Where the proof was that the debtor said *‘ the debt is an honest 
one—I always intended to pay it’’—refused to execute a note 
on the ground of false recitals therein, but said ‘it is an honest 
debt and I will pay it certain; *’ Held, that the evidence should 

have been submitted to the jury, under proper instructions, to 

say whether the debtor intended to promise to pay the debt. Jb. 























BASTARDY : 
1. The act of 1879, ch. 116, in reference to proceedings in bastardy, 
repeals only so much of the.former law as gave the magistrate 
the right to initiate the same upon his own knowledge or in- 
formation, and leaves it optional with the mother whether she 
will institute proceedings against the father, even before the 
birth of the child. But if the child after its birth is likely to be- 
come a county charge, proceedings may be taken by a county 
commissioner. State y. Crouse, 617. 
2. An issue of bastardy being a civil suit, either party has the right 
of appeal, and no notice thereof is necessary where the adverse 
party isin court. Act 1879, ch. 92, §6,8. Jb. 
















BEQUEST of debt to debtor, a legacy, 296 (3). 






BIDDINGS, re-opening, 408. 
BIGAMY, 636. 














BOND OF OFFICER, condition in, 285 (2). 


BOUNDARY: 

1. In determining the boundary of land, none of the calls must be 
disregarded when they can be fulfilled by any reasonable way of 
running the lines, which will be deflected only when necessary 
to give effect to the intent of the parties as expressed in the in- 
strument. Miller vy. Bryan, 167. 

2. The boundaries of a district, in which an election was held upon 
the question of the “* stock law”? under the act of 1881, ch. 94, 
were described in the application to hold said election, as ** well 
defined ;’’ Held that the words are not too indefinite to admit of 
proof to locate the boundaries. And where the beginning is “‘ at 
a certain tract of land,” the difficulty as to the uncertainty of 
the point of beginning is removed where there is a call for the 
outer boundaries of lands of successive proprietors, thence to a 
certain point. Newsom y. Earnheart, 391. 

3. Review of acts of assembly relating to the ** Stock Law”? for 
Rowan county by Sirs, C. J., and the act permitting de- 
tached parts of several townships to be formed into a single dis- 


trict, sustained. 0. 


BREACH OF PROMISE TO MARRY : 

1. An action for damages for breach of promise to marry does not 
abate upon the death of the defendant. Allen vy. Baker, 91. 

2. Contracts of this character differ from ordinary contracts, and 
upon a trial for breach of same, it was held; 1. All the cireum- 
stances of the ease, and the surroundings of the parties, should 
be submitted to the jury. 2. Evidence of the value of defend- 
ant’s estate, and of the mortification and pain of mind the plain- 
tiff suffered from his refusal to fulfil his promise is competent to 
be considered by the jury as a standard by which to measure the 
plaintiff's disappointment and the extent of her loss. Jb. 


3. Where defendant failed to perform such contract upon the ground 
that he was afflicted with a disease which rendered him unfit for 
the married state, it was held that he would be answerable in 
damages if the disease was contracted subsequently to the time 
of making the promise, or if before, and he knew his infirmity 
was incurable; but if it was contracted prior to the promise, 
and he had reason to believe it was temporary only, he is ex- 
cusable for a breach resulting from a knowledge afterwards ac- 
quired that it was of long duration. Jd. 








4. Where the issues submitted do not cover the whole merits of a 
case, this court will retain the cause and frame other issues to be 
passed upon by the jury in the court below. 1b. 


BREACH OF BOND: 


Of receiver's, 323 (2). 
Of sheriff ’s, 424. 


BURDEN OF PROOF, 39, 40, 210, 357, 386. 


BURGLARY : 

1. It was error to quash an indictment framed under the act of 1879, 
ch. 323, (amending the act of 1875, ch. 166,) charging that de- 
fendant “ did enter a dwelling house in the night time otherwise 
than by breaking,’’ and containing other necessary averments. 
State v. Hughes, 662. 

2. The act, by construction of the court, makes ita misdemeanor for 
any person to wilfully break into a store-house, &c., or *‘to 
enter into a dwelling house in the night time otherwise than by 
breaking.” Jb. 


CANVASS OF VOTES, 8. 
CART-WAY, obstructing, 68). 
CERTIORARI, 647 (1); 718. 


CHOSE IN ACTION : 
When fraudulently assigned, may be reached in equity, 260 (2). 


CITIES—See Towns and Cities. 


CLAIM AGAINST THE STATE : 

1. The original jurisdiction conferred upon this court by article 
four, section nine, of the constitution, is for the benefit only of 
such plaintiffs, and to be used only in such cases, as cannot oth- 
erwise obtain a footing in court by reason of the state’s being a 
party. Bain vy. The State, 49, 

2. The claim against the state must be such as, against any other de- 
fendant, could be reduced to judgment and enforced by execu- 
tion. 16. 




















3. An agent of the state is liable to an action of trespass committed 
in his capacity as such. Jd. 


4. The state is not answerable in damages to an individual for an 
injury resulting from the alleged misconduct or negligence of 
its officers or agents. Clodfelter vy. The State, 51. 


5. The original jurisdiction conferred upon this court by article 
four, section gine, of the constitution, *‘ to hear claims against 
the state,” is confined to such as are legal, and could be en- 
forced if the state, like one of its citizens, was amenable to pro- 
cess. Jb. 


6. An estoppel cannot be set up against the state, but the truth of 
any transaction undertaken in her name may be shown. State 
v. Bevers, 588. 


7. Contract made by officer or agent of the state without authority 
is illegal, and the state may elect to avoid it. Jd. 


CLAIM AND DELIVERY : 


Interest not allowed in as matter of law, 350 (3). 
Bond in, 424. 


CLERK OF SUPERIOR COURT: 

Liability of as receiver, 432. 
CLOUD UPON TITLE, 5835. 
CODICIL, effect of, 290. 


COLLATERAL MATTER: 
Answer of witness as to, 617 (3). 


COLOR OF TITLE : 
Adverse possession under must be continuous, 251 (4). 


COMMISSIONER, selling land and receiving money, is not a necessary 
party in an action to impeach the decree. Gilbert v. James, 
244 (4). 


COMMUNICATION WITH PERSON DECEASED, 64, 66, 71, 443. 


COMPETITION AMONG BIDDERS, 527. 


COMPLAINT, motion to dismiss, when allowed in this court. Tucker 
v. Baker, 1. 
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CONCEALED WEAPON : 

1. Carrying a pistol concealed in violation of the act of 1879, ch. 127, 
even for self-protection, is not excused by a communication of 
threats of violence made against the defendant. Siate v. Speller, 
697. 

2. By article one, section twenty-four, of the constitution, the “ right 
to keep and bear arms”’ shall not be infringed, but the “‘ prac- 
tice of carrying concealed weapons’ may be prohibited ; and 
even without this constitutional provision, the court say that the 
legislature may by law regulate the right to bear arms in a man- 
ner conducive to the public peace. Jb. 


3. On trial of an indictment under the act of 1879, ch. 127, for car- 
rying a weapon concealed, it was shown that defendant had two 
pistols buckled around him without scabbards and naked ona 
belt, on the outside of his clothing; Held, that the presumption 
of concealment raised by the statute was rebutted and the de- 
fendant not guilty. But if the privilege of carrying arms in 
such a manner should be abused, the party would be liable to 
indictment at common law, under the rule laid down in Hunt- 
ley’s case, 3 Ired., 418. State v. Roten, 701. 


CONDITIONAL SALE, 335, 


CONFEDERATE CURRENCY: 

1, A legacy of one thousand “dollars” given in a will executed in 
June, 1863, the testator dying soon afterwards, is subject to the 
legislative scale of depreciation which is also applicable te pay- 
ments made thereon in Confederate money, according to the 
date ofeach. Wilson v. Powell, 230. 


2. Confederate bonds or treasury notes constitute in themselves con- 
sideration sufficient to support a contract. State v. Bevers, 588. 


CONSIDERATION, total failure of to defeat contract, 498 (2). 


CONTEMPT PROCEEDINGS: 


In a proceeding for contempt, the judge finds the facts, and if it be 
ascertained that a judicial mandate is wilfully and intentionally 
disregarded, the penalty is incurred, whether an indignity to 
the court or contempt for its authority was or was not the mo- 
tive. In this case the defendant is held guilty of contempt in 
disobeying an order enjoining him from carrying on the business, 
which, with his good will, he had sold to the plaintiff under an 
agreement to discontinue it himself. Baker v. Cordon, 116. 








CONTRACT: 
1. Plaintiff sold a horse to one upon an agreement “‘ that it should 
be the plaiutiff’s property until the residue of the purchase 
money was paid, and subject to a lien therefor ;’’ Held, to be a 
conditional sale. (As to the nature of the transaction and the 
submission of the testimony to the jury, see Shaw v. Burney, 
331.) Vasser v. Buxton, 335. 


2. The defendant bought land of A at execution sale, and contracted 
to convey the same to another upon the payment of price ; there 
are provisions in the contract to the effect that interest is to be 
paid on bonds first falling due—the vendee to pay expenses of 
certain litigation—the yendor to havea lien on crops raised on 
the land to secure payment of the debt. Vendee dies, and the 
heir, who is also the personal representative, sues for an account 
a..d conveyance of title, alleging that purchase money has been 
paid; Held, on exceptions to report of referee : 

(1) ‘Ihat defendant was properly credited with amount paid for 
keeping farm in repair and providing for its cultivation, and for 
certain expenses incidental to litigation; nor ought he to be 
charged with applying crop to payment of interest, as the referee 
charged him with the whole sum received from that source. 

(2) Testimony of a witness to show the agency of A, the de- 
fendant in the execution, in effecting the contract of purchase 
as bearing upon his general agency for vendee in managing 
the farm, was competent, and the subsequent agreement as to 
rent, material to show the continuing relation of principal and 
agent; and the proof in this case sufficient to show the sanc- 
tion of the principal (intestate) to the agency. Lockhart v. 
Bell, 443. 

3. There must be an entire failure of consideration to defeat a sale 
or contract; an article may have an intrinsic, though no market 
value ; and i seems that where the purchaser gets what he in- 
tended tc buy, although the thing bought be of no value, there 

_ is not a failure of consideration. Johnston v. Smith, 498. 


4. Plaintiff delivered lumber under the order of A, the lessee, which 
was used in improvements upon the premises of B and C, the 
lessors, and sued the lessors for the price thereof; Held 
(1) To entitle plaintiff to recover, he must show a contract, ex- 
press or implied, on the part of the lessors to pay ; and it was 
error to charge that if plaintiff believed he was furnishing it 
upon their credit they were liable. Bailey v. Rutjes, 517. 

(2) Ordinarily, an inference of fact will arise against the owner 
of premises that he promised to pay for improvements there- 
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on, in case he stands by in silence and sees work done or mh- 
terial furnished, and afterwards accepts and enjoys the bene- 
fits derived therefrom. Jd. 

(3) If the lessors, knowing that plaintiff expected them to pay 
for the lnmber, acted in such wise as to create a belief on his 
part that they would do so and thereby induce him to deliver 
it, 2 promi-e on their part to pay might be inferred. But if 
not originally liable by reason of some contract, a promise to 
pay after the lumber was furnished and used, would be merely 
gratuitous and not » binding contract. 1b. 


5. A contract made by an officer or agent of the state in the absence 
of authority is illegal and may be avoided at the election of the 
state ; and where public funds are improperly converted by him, 
the state (like an individual) can elect to call for the original 
fund or follow it in its conv rted form. State y. Bevers, 588. 


6. Confederate bonds or treasury notes are sufficient to support a 
contract. 1b. 


CONTRACT OF MASTER OF A VESSEL : 


A contract made by the master of a vessel for fitting out, victualling 
and repairing, and which personally binds him, binds the owner 
alzo, unless it is clearly shown that the credit is given to the one 
exclusive of the other. The very nature of the office of master 
furnishes presumptive evidence, that he is authorized by the 
owner of the vessel to act for him in such matters, subject to be 
rebutted by proof to the contrary. Evidence of the actual 
agency in this case, warranted the jury in finding fcr the plain- ¢ 
tiff. Williams y. Windley, 107. 


CONTRACT : 


To marry, breach of, 91. 

When equity will relieve against, 217. 
Between husband and wife, 269 (4). 
Of married women, how enforced, 276. 
Of executor, and his liability, 566. 

Of purchaser, 443, 494. 


CORPORATIONS: 

1. Judgments against a corporation tendered apon process issued 
after it ceased to exist, are of no validity; and the same may be 
impeached by a party intereeted in the administration of its 
assets, which must be had under the provisions of chapter 26 of 
Battle’s Revisal. Dodson y. Simonton, 592. 
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* 2. A de facto corporation is estopped to deny its existence as to 
those who deal with it, but this does not preclude proof of the 
subsequent cessation of its corporate functions. 0. 

3. The principle announced in Bank y. Statesville, 84 N.C., 169, in 
reference to the existence of a corporation, sustained. Johnston 
v. Smith, 498. 


COSTS, against prosecutor, 641 (3). 


COUNTER-CLAIM, when not allowed, 364, 576. 


COUNTIES AND COUNTY COMMISSIONERS : 

1. Under the provisions of the “* fence law ” act of 1881, ch. 172, the 
commissioners of Davie county were proceeding to collect the 
tax assessed upon land to defray the expenses of building the 
fence, and the court refused to grant an injunction to restrain 
them ; Held, noerror. Cain v. Commissioners, 8 ; 552. 


. Held further; The provision in said act that it should take effect 


upon the happening of a contingent event, to-wit, upon its being 
approved by the necessary number of qualified voters, is not a 
transfer of legislative power to the voters. Jb. 

. The ruling in Simpson y. Commissioners, 84 N. C., 158, that the 
decision of the commissioners to the effect that a majority of the 
voters favored the enactment is final, approved. Jb. 


. The constitutional provision that taxation shall be equal, uniform, 
and within certain limits, does not apply to local assessments 
imposed upon owners of property, who in respect to such own- 
ership ‘are to derive a special benefit in the local improvements 
for which the tax is expended. J6,. 


. The commissioners of a county are proper parties relator to sue 
upon the official bond of a county treasurer to recover county 
school fund—approving case between same parties, 78 N. C., 
181; and no demand is necessary before suit brought, where the 
officer collects and retains the money or fails to pay it over to 
his successor. Commissioners vy. Magnin, 285. 

. The bond of a county treasurer, conditioned, ‘‘ that whereas he 
had been appointed treasurer and become disburser of the school 
money, now therefore if he shall well and truly disburse the 
money coming into his hands, under the requirements of law,” 
&c., covers an alleged defalcation from the school fund. J). 








as to 7. The act in reference to official :bonds (Bat. Rev., ch. 80,) does not 


f the operate to add provisions, which are not, but should have been 

incorporated in the condition, but simply cures certain irregu- 
39, in larities which might otherwise affect the validity of the instru- 
nston ment as an official undertaking. Jb. 


8. In revising the tax-lists the commissioners of a county ex mero 
motu, at their August meeting, increased the valuation put upon 
the property of a railroad company, and then caused notice to 
be served upon the company to appear at their September 
meeting and show cause why the same should not be fixed at 
the increased sum ; Held, that the notice was sufficient and the 
action of the board warranted in law. (The method of proceed- 
ing in such cases under sections 1€ and 31 of the revenue act of 
1881, pointed out by Smiru, C. J). Commissioners vy. R. R. 
Co., 541. 


COUNTY TREASURER, suit on bond of, 285. 


COURTS : 


The courts which existed under the former system, continued to act 
and were recognized as courts, until the adoption of the Code of 


Civil Procedure. Lash vy. Thomas, 313. 
COURT OF EQUITY, power over infant’s estate, 19S. 


COVENANT, to renew lease, 419. 


CRIMINAL LAW: 


1. The solicitor is not restricted to the first bill of indictment found, 
but may before entering upon the trial send another bill to the 
grand jury and require the accused to answer that. State v. 
Dizon, 78 N. C., 558, approved. State vy. Hastings, 596. 


2. Where an act forbidden by law is intentionally done, the intent to 
do the act is the criminal intent which imparts to it the charac- 
ter of an offence, and hence on trial of an affray, a party cannot 
be heard to say that he did not intend to bring about a breach 
of the peace. State v. King, 603. 

3. But where the act becomes criminal only by reason of the intent, 
then unless the intent is proved the offence is not proved. /6. 


4. To establish an offence the state must prove an essential element 
beyond a reasonable doubt. Siate v. Payne, 609. 

5. But where proof is offered in justification, &c., it is only necessary 
the jury should be satisfied that the matter is true: J0. 
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6. Therefore the plea of insanity must be established to the satisfac- 
tion of the jury. And although it is error in the court to charge 
that the burden is upon the defendant to prove insanity bya 
preponderance of evidence, yet as the case shows it was not 
prejudicial to the defendant, a venire de novo will not be 
awarded. Jb. , 

7. A plea in abatement to an indictment, for an alleged disqualifica- 
tion of the grand jurors who found the bill, (here, non-payment 
of taxes for preceding year,) should be allowed if filed in apt 
time, that is, at the time of arraignment before plea of not guilty. 
State vy. Watson, 624. 

8. The transcript of a record in the form used in this state, reciting 
the selection of a grand jury, &c., and that an indictment is 
presented in manner and form following, &c., is sufficient to 
show the presence of the grand jury when the presentment was 
made, State vy. Gainus, 632. 

%. The clause of the constitution /Art. IV, §27,) providing that in 
criminal cases in a justice’s court, “the party againat whom 
judgment is given may appeal to the superior court, where the 
matter shall be heard anew,”’ is for the benefit only of the party 
accused. Statey Powell, 640. 

. Where a party charged with an offz1.2e before a court of compe- 
tent jurisdiction has been tried and acquitted, the result is final, 
and no appeal is allowed the state to correct errors of the court 
below, except where judgment is given for the defendant upon 
demurrer, special verdict, motion to quash or in arrest of judg- 
ment. Jd. 

. But so much of a judgment as is personal to the prosecutor of 
record and taxes him with the costs, may be appealed from, 
as in such case the proceeding assumes the character of a civii 
controversy. Jb, 

. Review of acts of assembly regulating appeals from justices’ 
courts by SMITH, C. J , and their repugnancy to the constitu- 
tion pointed out. Bat. Rev., ch. 33, § 114-124; Acts 1879, cli. 
92; Acts 1881, ch. 210. 0. 

. An appeal does not lie from the refuzal to discharge a prisoner 
when a mistrial is ordered. The mode of procedure to have 
such a case reviewed, is by a petition in due form for a writ of 
certiorari, setting forth the grounds of the application. State v. 
Locke, 647. 

. Ajury were discharged before verdict, in a trial of a rape case, 
upon the following facts found by the court : Cause committed 








to jury on Monday of second week of term; jury kept together 


tisfac- 
charge until half past ten o’clock Saturday night, when they came into 
y bya court and were polled, each juror stating that it was impossible 


is not for the jury ever to agree; the court finding they could not 
ot be agree, held it to be unnecessary to prolong the term of the court 
for the purpose of the trial, ordered a juror to be withdrawn and 
a mistrial entere'l, and the prisoner to be remanded to jail; 
euet Held, no error. 16. 

n apt 15. An indiscriminate assault upon several persons is an assault 
uilty. upon each individual. State vy. Nash, 650. 


16. To support the plea of former acquittal, it is not sufficient that 

the two prosecutions should grow out of the same transaction, 
ont is but they must be for the same offence, both in law and in fact— 
nt to an exact and complete identity of the two offences charged. Jb, 
t was 17. A defendant in a criminal action is competent and compellable 
to testify for or against a co-defendant, provided his testimony 
does not criminate himself. (Review of acts of assembly upon 


lifica- 


‘iting 


at in 
-hom the rules of evidence, by ASHE, J.) Séate vy. Smith, 705. 
e the See also Evidence, 14 e seg; Indictment. 
arty 
CUSTOM, evidence of, 350 (2). 
n pe- 
inal, DAMAGES FOR PONDING WATER: 
ourt In an action for damages for ponding water, it appeared that plain- 
ipon tiff sustained injury to his mill by reason of defendant’s erect- 
udg- ing another mill and dam lower down on the same stream; Held, 


(1) ‘That the measure of damages is the value of the injury ac- 

tually sustained by the plaintiff up to the time of trial, and in 

estimating the same, the decrease of custom (in the matter of 
toll) cannot be considered. 

(2) Evidence to show how much it would cost the plaintiff to 

_ raise his dam and water-wheel to escape the injury complained 

wae of, was properly excluded. 

“~ (3) In the absence of an allegation in the answer raising an issue 
of the liability of the feme defendant, she cannot be permitted 
to set up her coverture as a defence to the alleged tort. Burnett 
v. Nicholson, 99. 


r of 
om, 
*ivii 


DAMAGES: 
State not answerable in, for misconduct of agent, 51. 
Breach of promise to marry, 91. 
Against railroads for negligence, 221. 
For closing up way, 397. 
48 
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DECLARATIONS, 473. 
DECREE—See Judgments and Decrees. 


DEED: 

1. An equitable estate in fee may be declared without the use of the 
word “ heirs,’’ if an intention to pass such estate can be gath- 
ered from the instrument. Holmes vy. Holmes, 205. 

2. A parol] contract of sale of an equitable (as well as lega)) estate 
in Jand is void under the statute. Jb. 

. The decision in Scott y. Battle, 85 N. C., 184, that a married wo- 
man’s contract affecting her estate in land is void unless made 
in strict compliance with the statute in reference to taking her 
privy examination, is approved. Jd. 

. One who uses a deed in the necessary deduction of his title, which 
discloses an equitable title in another, is affected with notice of 
the trust. Jb. 

5. A deed conveying the estate which the grantor has or may here- 
after have as heir to the ancestor, does not operate to include an 





interest subsequently acquired in the share of a deceased brother; 
it embraces no more than the grantor owned at the date of the 
deed. Gilbert v. James, 244. 


3. A deed describing the property conveyed, as “ the following arti- 
cles of personal property, to-wit, 300 railroad ties,’’ to be de- 
livered at a certain price, is not sufficiently definite to pass the 
title. Stephenson vy. R. R. Co., 455. 

. The habendum of a deed—to have and to hold said Jand with the 
rents and profits, &c.,—does not operate to pass title to rents 
theretofore accrued. Jolly v. Bryan, 457. 

. A deed having no subscribing witness, may be admitted to pro- 
bate and registratien upon proof of the hand-writing of the 
maker ; or, if the subscribing witness be dead, upon proof of 
his hand-writing. Rollins v. Henry, 78 N. C., 342, overruled 
upon this point. (Review of acts of assembly as to the regis- 
tration of deeds, by AsHe, J.) Black vy. Justice, 504. 


DEED: 
From husband to wife, when upheld in equity, 139. 
Calls in, 167 (2). 


DELAY, in shipping freight, 346. 
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DEMAND, when necessary, 285. 


DEMURRER : 


For misjoinder, 175. 
Judye’s ruling upon, 498 (1). 


DEPOSITIONS: 


1. Where counsel for a party is present at the taking of a deposi- 
tion and examines the witness, he cannot raise an objection to 
the deposition at the trial. Barnhardt vy. Smith, 473. 

2. And where the deposition of a resident is taken de bene esse and 
he leaves the state a few days before the sitting of the court, 
and is absent at the trial, such deposition may be read under 
the act of 1881, ch. 279—it being shown that he was out of the 
state and more thin 75 miles from the place of trial. Jb. 


DEVASTAVIT, 404 (2). 
DISCHARGE IN BANKRUPTCY, delay in obtaining, 327. 
DISCHARGE OF.JURY, before verdict, 647 (2). 


DISCONTINUANCE OF SUIT, 81 (2). 


DISCRETION, in allowing filing exceptions, 535. 


DISORDERLY HOUSE, 628. 
DISQUALIFICATION OF GRAND JUROR, 624. 


DISSENTING OPINIONS: 
In Kendall y. Briley, 56, RUFFIN, J. 
Lockhart vy. Bell, 443, RUFFIN, J. 
State v. Nash, 650, ASHE, J. 


DOMICIL OF MARRIED WOMAN, 485 (5). 


DOWER: 
Tenant in, cannot hold adverse to heir, 251 (3). 
Allotment of, where there is homestead, 579. 








EJECTMENT—See Action to recover land. 


ELECTIONS: 


1. The result of an election will not be disturbed because of illegal 
votes received or legal votes refused, unless the number be such ° 
that the correction would show a majority for the contesting 
party. Deloatch vy. Rogers, 357. 


2. And the burden of proof is upon the contestant to show the re- 
jection of a sufficient number of votes, even if they ought to have 
been counted, to reverse the declared result. 0d. 


3. The election law of 1877, ch. 275, § 20, enumerates three kinds of 
tickets which are declared void, and must be rejected from the 
count as to all persons voted for thereon : 

(1) Tickets rolled up together. 

(2) Those containing the names of more persons than the elector 
is entitled to vote for—whether for a single office, or for one 
not to be filled, as in this case. 

(3) And those having some device upon them. J0. 


4. Where a registrar gave notice that the registration of voters would 
take place at his residence, but kept the books and actually reg- 
istered the names at his store some 300 ) ards distant, he having 
left word at the house for persons applying there to come to the 
store, it was held that the irregularity did not vitiate the regis- 
tration and the election held under it. Newsom vy. Earnheart, 391. 


ENTRY AND GRANT: 


1. Land once granted by the state to individual citizens do not be- 
come ‘* vacant lands” within the meaning of the statute, where 
the state subsequently acquires title to them but abandons the 
actual use to which they were put. State v. Bevers, 588. 


2. One who procures a grant of land knowing that the same had 
been previously granted, perpetrates a fraud upon the state. Jb. 


EQUITABLE ESTATE IN FEE, without word “ heirs,’’ 205. 


EQUITY: 
When it will uphold deed from husband to wife, 139. 
Enforcement of wife’s contract, 276. 
Jurisdiction over infant’s estate, 198. 
Relief against contract, 217. 
Chose in action may be reached, 260. 
Defence in summary ejectment, 419 (2). 
In fraud cases, 572 (3). 
In partnership matters, 576. 








EQUITY OF REDEMPTION : 
Conveyed to mortgagee, 210. 
Purchaser of, 504 (4). 

Sale of, under execution, 714. 


ESTOPPEL : 
An estoppel cannot be set up against the state, but the truth of any 
transaction undertaken in her name may be shown. Stale v. 
Bevers, 588. 


See also, 310. 


EVIDENCE: 

1. The common law rules of evidence: are applicable to a suit ona 
bond executed prior to August, 1868; effect of the act of 1879, 
ch, 183, diseussed. Pugh v. Grant, 39. 

2. An agent’s declaratiuns, accompanying an act, are not admissi- 
ble to prove his authority, unless the agency be first shown 
aliunde. Gilbert v. James, 244. 

3. The law presumes that proceedings in court were fairly and reg- 
ularly conducted, where it is admitted they were begun and 


prosecuted by an attorney of good character and professional 
standing; but this presumption may be rebutted by proof of 
actual fraud in the transaction. Gilbert v. James, 244. 


4. The proceedings of a justice’s court, relating to a levy on land, 
were directed by the statute to be kept in a *‘ bound book”’ by 
the clerk of the late county court, merely for their preservation, 
and where the original papers are admitted as evidence, they 
are received as evidence of everything that would appear from 
a certified transcript of the record of their enrolment. Lash vy. 
Thomas, 313. 

5. In an action for damages in closing up a way, to which the plain- 
tiff claims a prescriptive right, it is necessary to show, not only 
that he used the same continuously for more than twenty years, 
but that the user was adverse and asof right. Boyden v. Achen- 
bach, 397. 

6. In such case, where the plaintiff owner put up a fence on either 
side of the way to protect his land, and the defendant applied 
for and obtained the consent of said owner to put up an ob- 
structing fence with gates for persons to pass through, but after- 
wards entirely closed up the way, it was held, that there was 
evidence of an adverse possessory use of the way in the plaiutiff, 
and the same should have been submitted to the jury. 0. 
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7. Error cannot be assigned for the rejection of evidence, unless it 
is distinetly shown what the proposed evidence was, that its rvl- 
evancy may appear and that a preju lice has arisen from its re- 
jection. Knight y. Killebrew, 400. 


. A receipt given by the defendant for notes which upon their face 
are payable to the plaintiff’s testator, furnishes evidence of the 
defendant’s agreement to collect the same and account for 
them. Ib. 


9. In an action upon such receipt it was held: 1. That the plea of 
the statute of limitations was no defence, as the notes had not 
been collected. 2. The judgment for the restoration of the 
claims, and such sums as the defendant received upon them 
since the date of the receipt, and an order of reference to ascer- 
tain the amount, with interest, was proper. Jb. 


. On cross-examination, a witness in answering a question as to 
declarations of another gives also his own declarations, it was 
held to be too late, under a general objection to the question, to 
single out and assign for error such irresponsive statement. 
Barnhardt vy. Smith, 473. 


. A general objection to obnoxious evidence will be sustained, if 
upon any ground the evidence should be rejected; but where the 
ground of an exception can be inferred from the record, another 
cannot be assigned here—the ground of exception being a part 
of the exception itself. Gidney v. Moore, 484. 


2. Matter not appearing to be within the scope of professional con- 
sultation, but referring to other objects, will not be exeluded as 
a privileged communication. Jo. 


Acts and declarations of one within the scope of his authority as 
agent in the purchase of land, are evidence against the princi- 
pal. Black y Baylees, 527. 

. Evidence, though not of itself sufficient to warrant conviction, 
was properly admitted if in association with other proof it 
pointed to the party accused. Siate v. Hastings, 596. 

5. What a defendant says at a preliminary investigation before a 
committing magistrate, is inadmissible as evidence against him 
on the trial of an indietment, unless it appears he was advised 
of his right to refuse to answer any question, and that such re- 
fusal should not be used to his prejudice, even though the decla- 
ration was not in. the nature of a confession, but consisted of a 
denial of some fact upon which the state relied for a conviction 
—and this, notwithstanding the act of 1881, allowing him to 
testify in his own behalf. State v. Spier, 600. 








INDEX. 













. Upon trial of an indictment, the written examination of a wit- 





























Oy ness taken before a committing magistrate, is inadmissible in 
ree evidence, unless the witness is dead, or too ill to be present, or 
insane, or has removed from the state at the instigation or con- 
nivance of the defendant or prosecutor; proof that he did not 
— respond to the summons is not sufficient. Bat, Rev.,ch 33,§34 
- State y. King, 603. 
, 17. The party eliciting evidence on cross-examination, which is col- 
lateral and not material to the issue, is bound by the answer of 
so the witness. State v. Crouse, 617. 
he 18. On cross-examination of a witness, at great length, to show his 
>m bias against the defendant, in that, ke reported a certain viola- 
er. tion of the criminal law to the state solicitor, the judge said to 
counsel that the examination had been carried far enough, and 
that i¢ was the duty of a good citizen to report crime when 
inquired of by the solicitor; Held that the remark was proper, 
and did not amount to an invasion of the province of the jury. 
4 State y. Robertson, 628. 
if EVIDENCE: 
“ In ejectment, 427; see also action to recover land. 
, To rebut presumption of payment, 36. 
rt In will suit, 301. 
Of custom, 350 (2). 
Of partnership, 463. 
“ Of promise to pay barred debt, 331 (2). 
’ In fraud cases, 473, 527. 
To raise parol trust, 484, 
3 In criminal cases, see criminal law. 






Of nuisance—disorderly house—628. 







EX TURPI CAUSA, 585 (6). 








EXCEPTIONS: 
To depositions and evidenee, 473, 4814. 
To report, 533. 









EXCUSABLE NEGLIGENCE : 
1. On motion to set aside a judgment on the ground of excusabie 
negligence, it appeared that the defendant had twice called on 
theclerk to enter upon the docket the name of the attorney whom 

he had employed, and the clerk promised to doso. The attor- 










ney himself applied to the clerk to examine the plaintiff ’s com- 
plaint, but was unable to see it, and during the balance of the 
term was absent in obedience to a summons as a witness ; Held, 
that defendant’s neglect is excusable. Wynne y. Prairie, 73. 


2. On motion to set aside a judgment against defendant sheriff for 
an alleged failure to make due return of process, the facts of 
this case entitle him to relief under section 133 of the Code. 
Proceeding to change a conditional into an absolute amerce- 
ment, discussed by SMirH, C. J. Francks y. Sutton, 78. 


3. On a motion to set aside a judgment on the ground of excusable 
negligence, it appeared that the judgment was rendered by de- 
fault in 1875, six months after return of summons; defendant 
did not employ counsel to attend to the case, but relied upon 
the assurances of another to do so; no defence was made to the 
action by reason of the attorney's mistaking the ease, and no 
furtber attention was given the matter until a year after judg- 
ment and eighteen months after the attorney was spoken to; 
Held, that the neglect was inexcusable. Norwood vy. King, 80. 


4. Held further, that the institution of an independent action in re- 
spect to the subject matter of the controversy, in lieu of a re- 
newal of the motion, is such an abandomment of the remedy by 
motion as worked a discontinuartce of the same. Jd. 


EXECUTIONS: 

1. Money raised by sale of the debtor’s land under execution, must 
be applied to that execution (and others in his hands) in prefer- 
ence to the claim of a prior judgment creditor whose execution 
was not in the hands of the sheriff at the time of the sale; but 
the lien of such prior judgment on the land is not thereby at 
fected. Worsley v. Bryan, 343. 


2. Where there have been a previous levy and sale, a subsequent ex- 
ecution confers no authority to resell the same premises ; its op- 
eration is confined to other property of the debtor. And this the 
defendant in execution may show in an action by the purchaser 
to recover the land. But the rule does not apply to executions 
issued upon different judgments against the same debtor. (For 
present form of final process see section 261 of the Code.) Pee- 
bles vy. Pate, 437. 

3. Where an execution defendant with a fraudulent intent places 
money in the hands of another to buy his own property, the 
sale by the sheriff is a nullity, and the property still subject to 
the satisfaction of judgment creditors. Black vy. Justice, 504. 








EXECUTION: 
Upon crop, 350 (4). 
Sale of equity of redemption, 714. 


EXECUTORS AND ADMINISTRATORS: 

1. An executor, or administrator c, t. a., after the will is proved 
in common form, may sue and be sued, and by leave of court 
may sell property to pay debts, but cannot pay legacies or 
exercise other special powers given in the will, where issues 
upon a caveat are pending; the right to execute the will is sn 
pended until the determination of the suit. Bat. Rev., ch. 119, 
§ 25, and ch. 45, §§ 11, 13. Syme v. Broughton, 153. 


2. Aclaim for funcral expenses is a charge upon the estate in the 
hands of a personal representative, and the amount thereof may 
be pleaded as a set-off in a suit brought by the representative 
for a debt due the intestate. Such expenses are of the highest 
dignity, except debts which are specific lien on the estate; and 
the court intimate that such charge may also be set up as a 
counter-claim under section 101 of the Code, upon the implied 
contract of the repre.entative to pay the expenses. Barbee v. 
Green, 158, 

. An administrator must pay off judgments against the estate ae- 
cording to priority, that is, the date of docketing. Galloway v. 
Bradfield, 163. 


. Distinction between the rules governing the application bya 
sheriff of funds raised by sale under several executions, and the 
distribution of assets by a per-onal representative, po'nted out 
by ASHE, J. Id. 


5. An administrator is estopped by the act of his intestate who in his 
lifetime assigns personal property even though fraudulently, to 
deny the title of the assignee, and cannot maintain an action to 
recover the same. But an action will lie at the instance of 
creditors of the estate against the holders of the property—the 
intestate’s act being void astothem. Burton v. Farinholt, 260. 


. Where an administrator denies an alleged debt of his intestate, 
pleads fully administered and no assets applicable to the same, 
the issue as to the contested ind: btedness must be deter- 
mined by the jury; ard this being settled, an inquiry as to the 
assets and the disposition thereof must be had by reference or 
upon issue to a jury—the burden of proof being upon the plain- 
tiff to show a personal liability of the administrator. Ray v. 
Patton, 386, 
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7. The liability of an executor for a devastacit attaches at the date of 
qualification as such; and that of an administrator at the date 
of his bond. Leach vy. Jones, 404. 


8. Where in an action by an executor against his testator’s vendee 
and the widow (who is also executrix and refuses to be a party 
plaintiff ), it is alleged that there was complicity in the defead- 
ants, in the use of undue influence and fraud upon the helpless 
and diseased testator, to obtain a material reduction in the price 
of the land sold, and defendants resist recovery through the 
same attorney and upon the same general grounds, and such 
executrix has attempted to extinguish the right of action ; Held, 
her declarations that she had used such influence are competent 
to gotothe jury. Barnhardt vy. Smith, 473. 


9. Where it is shown or admitted that a widow obtained from her 
husband his personal estate and all his land, except a reversion 
in a part, and made common cause with another defendant 
whom she is charged with baving assisted in using undue in- 
fluence and fraud in the purchase of certain land from him, her 
letter showing her estimate of his mental condition is competent 
in such action to go to the jury; especially as the letter was 
shown to the purchaser, who, in response to her statement 
therein that she would not acknowledge the deed, declared he 
would see that she did, and subsequently obtained her acknow!l- 
edgment. Ib. 


10. Where an executor attacks a contract of purchase for fraud 

practised upou the testator, a judge may refuse to charge that 
an assignment afterwards by one defendant, who is also execu- 
trix and claims as sole legatee, made to another defendant, is a 
relinquishment of the action. In such case the impeaching evi- 
dence may be heard although there is no reply to such assign- 
ment set upasadefence. Jb. 
A release by a plaintiff executor is no relinquishment of the 
right of action, if he is kept in ignorance of material facts—es- 
pecially if such release is made from himself and wife, individu- 
ally, to himself as executor and to one of the defendants as 
executrix. 0. 

12. Pending the question between an executor and executrix, and 
other defendants, as toa fraud practised upon the testator in 
the sale of land, it is premature to entertain the will and deter- 
mine the person to whom any residue belongs. Jd. 

13. An intestate entered into a contract of purchase of land, and 
paid part of the price, and the plaintiff administrator upon pay- 
ing the balance procured title to himself in his representative 
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late of capacity. Ina a proceeding for hicense to sell the land for assets 
e date to pay debts. the widow set up an equitable claim to a part 
thereof, alleging that the same was paid for by ber husband 
endee with her money under an agreement to return the money, and 
party asks that title be made to her as a means of repayment; 
fead- Held competent for the widow to prove declarations of the in- 
Ipless testate husband (while in possession of the land) that he paid for 
price it with funds belonging to her. And this, notwithstanding the 
h the objection made that the administrator in seeking to subject the 
such land represents the creditors. Gidney y. Moore, 484. 
Held, . The rule announced in Shields y. Whitaker, 82 N. C., 516, in ref- 
etent erence to charging land with a parol trust, approved. 
The general rule—that a personal representative of a deceased 
, her person is bound to perform all his contracts, or make compeusa- 
pente tion out of the estate in case of non-performance—is subject to 
dant the exception that where such contract requires something to be 
e in- done by the contracting party in person, as here, and he die be- 
, her fore performance, the personal representative is not liable to an 
‘tent action for a breach of the same occasioned by his death. Siler 
wis v. Gray, 566. 
nent 
: 3 EXECUTORS AND ADMINISTRATORS : 
owl- 


Removal of, 54. 
Order to sell land, 122 (2). 


‘aud Suing for account, 428. 

that 

—_ FALSE CREDIT, 269 (3). 

isa 

evi- FALSE PRETENCE: 

gn- An indictment for false pretence charging that defendant wilfully, 
knowingly, falsely and feloniously pretended to the prosecutor 

the that he had cut for him, for the nse of another, twenty cords of 


wood, whereas in truth and in fact he had not cut the same, 
and by means of said false pretence did obtain from the prose- 
cutor three dollars in money, with intent, &c., is sufficient. The 
averment that the act was done with felonious intent is surplus- 
age—calling the misdemeanor a felony does not make it a fel- 
ony. State v. Eason, 674. 


-S- 


du- 


FENCE LAW, assessment of tax, 8, 391, 532. 


FENCE, removal of, 626. 


FINAL JUDGMENT, 85. 








FORECLOSURE PROCEEDINGS, parties to, 61. 


FORGERY: 
4. The rule announced in State v. Leak, 80 N. C., 403, sustained. 
State vy. Hastings, 596. 
2. One convicted of forgery at common law was subject to corporal 
punishment, but imprisonment in the penitentiary or county 
jail is substituted in lieu thereof by Battle’s Revisal, ch. 32, § 29. 
State vy. Williams, 671. 


FORMER ACQUITTAL, 650 (2). 


FRAUD AND FRAUDULENT CONVEYANCES: 

1. A voluntary transfer of a chose in action by an insolvent donor 
to bis children, without valuable consideration, is fraudulent 
and void, and the same may be reached in equity by creditors 
and subjected to the payment of their debts. Burton y. Farin- 
holt, 260. 

2. An administrator is estopped by the act of his intestate, who in 
his lifetime assigns personal property even though fraudulently, 


to deny the title of the assignee, and cannot maintain an action 
to recover the same. But an action will lie at the instance of 
the creditors of the estate against the holders of the property— 
the intestate’s act being void as tothem. 10. 


3. Although a loan, with an agreement to be secured if the debtor 
finds himself failing, may be upheld, however suspicious the 
transaction, yet if there be the further and principal purpose 
to give the debtor false credit, and induce a creditor to rely 
upon it for payment, a conveyance effecting such understand- 
ing which hinders and defeats the creditor, will be inoperative 
and void. Rencher v. Wynne, 268. 


4. In an action alleging fraud in preventing a fair competition of 
bidders at execution sale, whereby the land was bought at a 
reduced price, and to subject the land to the payment of plain- 
tiff’s debt; Held, 

(1) It is competent to prove the representations or declarations 
of defendant debtor ‘‘that the judgment had been arranged and 
there would be no sale,” thereby inducing the witness not to at- 
tend. Black v Baylees, 527. 

(2) Also, to prove as a part of the res geste that the party who 
bid off the land got the money from the debtor, who said it was 
his wife’s, and afterwards assigned his bid to the defendant 
wife, Jd. 








(3) And also to prove what the feme defendant had testified on 
a former trial—whether the same be offered as her admissions or 
to impeach her testimony. The rule laid down in Jones y. Jones, 
SO N. C., 246, sustained. J6 


5. The acts and declarations of one within the seope of his author- 
ity as agent in the purchase of land, are evidence against the 
principal. Jd, 


. No one ean set upa benefit derived through the fraud of another, 
although he may not have had a personal agency in the im- 
position bd. 


7. A subsequent purchaser of personal property from one who has 
previously made a fraudulent as-igument of it—or an assign- 
ment without consideration an! for his own benefit, whether 
the purchase be with or without notice and for a valuable con- 
sideration, and such ass‘'gnment has been registered, succeeds 
only to the rights of his assignor ; Therefore, where the plaintiff 
and A were partners in trade, and upon dissolation the platn- 
tiff sold his interest to A and took a mortgage on the goods te 
secure the price and also the debts of the firm; A remained in 
business for a while and then soldand conveyed the stock of 
goods to the defendant for a small sum in money, and his own 
individual note in a considerable amount which he owed when 
the said mortgage was executed; Held in an action by plain- 
tiff for the goods, that the mortgage is sufficient in law to pass 
title us against the vendor and the defendant who claims under 
him, and that neither can impeach the same for fraud in its in- 
ception. Bynum y. Miller, 559. 


8. Creditors affected by the fraud of a common debtor in the con- 
veyance of his property, have the right to join in one action to 
subject the same to the payment of their debts. The complaint 
here is not therefore demurrable for misjoinder. Mebane v. Lay- 
ton, 571. 


9. Judgment upon the claims not necessary to give the right to 
bring such suit. Banky. Harris, 84 N. C., 206, approved. 10. 


10. Where one can establish his case otherwise than through the 
medium of an alleged transaction to which he was himself a 
party, the rule ex ¢urpi causa does nut apply. State v. Bevers, 588. 


FRAUD: 
Judge’s charge as to, 268 (2). 
At execution sale, 504 (3), 
Against testator, 473. 
See also pages, 40 (2); 210; 245 (5). 








FRAUDULENT PRESUMPTIONS, 210. 
FUNERAL EXPENSES, payable by persorai representative, 158. 


GOODS SOLD AND DELIVERED : 


A note for goods sold and delivered does not discharge the debt, but 
the plaintiff upon surrendering the same or proving its loss, 
may sue for goods sold and delivered. Mauney vy. Coit, 463. 


GRAND JUROR, disqualification of, 624. 

GRAND JURY, presence of, 632. 

GRANT OF LANDS, 588. 

GUARDIAN AND ADMINISTRATOR, in same person, liability of, 190. 


GUARDIAN AND WARD: 


1. A guardian appointed in 1841, is not himself protected by lapse 
of time against an action on his bond and for an account of the 
trust fund; but his sureties are discharged if the ward does not 
within three years after attaining majority call upon the guar- 
dian fora full settlement. Rev. Stat., ch. 65,§7. Hodges vy. 
Council, 181. 


2. In such case, only a presumption of payment arises within ten 
years after the right of action accrues (Rev. Stat., ch. 65, § 13): 
and it seems that the period of time for the presumption is to be 
counted from the arrival of the several wards at full age—ex- 
cluding the interval during which the statute was su-pended. 
Tb. 


3. Sale of land of ward, 198. 
‘* HEIRS,” omitted in deed, fee conveyed, when, 205. 
HIGHWAY, obstructing, 681. 


HOMESTEAD: 


1. This case is governed by the decision in Watts v. Leggett, 66 N. 
C., 197, in reference to assignment of dower and allotment of 
homestead. Gregory v. Ellis, 579. 


2. Allotment against ‘‘ old debt,’’ void, 513. 
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HOMICIDE : 
Ind‘ectment charging that death ** instantly ’’ ensued, defective, 732. 


HUSBAND AND WIFE -See Married Women. 


INDICTMENT : 


1. The removal of a fence dividing the fields of the defendant and 
the prosecutor, is not indictable under the statute (Bat. Rev., 
ch. 32, § 93,) where the fence is altogether on the land of the 
defendant State v. Watson, 626 

. An indictment for assault with intent to murder need not state 
the instrument used by the assailant. State v. Gainus, 632. 

. An indictment for violating the act of 1877, ch. 4, in shooting or 
throwing a missile at a railroad car or locomotive, which fails to 
charge that the same was in actual motion or stopped for a tem- 
porary purpose, is defective. Statev. Boyd, 634. 

. For larceny—ownership of property not properly laid. tate v. 
Edwards, 666. 

5. An indictment need not be signed by any one. State v. Mace, 668. 
For sufficiency of indictment for particular offences, see the 
title of those offences. Sve also Criminal Law. 


INDISCRIMINATE ASSAULT, 650. 


INFERIOR COURTS, transfer of cases from, 621. 


IN FORMA PAUPERIS, order allowing appeal, 404 (3) 727. 


INJUNCTION : 


1. An injunction was properly granted until the hearing to restrain 
the sale of land (under terms embraced in a contract of purchase) 
to secure payment, not of the original debt, but of a disputed por- 
tion of it, alleged to have been incurred by reason of the neces- 
sitous circumstances of the vendee (or mortgagor) Review of 
cases where equity will relieve against a contract, by SMITH, C. 
J. Tillery vy. Wrenn, 217. 


2. An injunction will not be granted to restrain defendant from a 
contemplated diversion of water, (by means of canals in pro- 
cess of construction) intended to be used in gold-washing opera- 
tions, upon an allegation that the same will c.use injury to sim- 
ilar operations of plaintiffs, the lower proprietors on same 
stream. Walton vy. Mills, 280. 








3. The relative rights of upper and lower proprietors of land over 
which a natural water-course flowa, to the running water, dis- 
cussed by SmirH, C. J. Such right should be established by 
finding of ajury. Ivjuries—when compensated in damages at 
law, and when irreparable and calling her injunctive relief, 1), 

4. A receiver and his surety cannot be sued upon the bond for an 
alleged breach of his trust, before a default is ascertained—the 
proper practice being to apply to the court for a rule on the 
receiver torender his account. Bank vy. Creditors, 323. 

5. Where the receiver’s delinquency is manifest and he fails to com- 
ply with the order of the court in respect to the fund, such fail- 
ure is a breach of the bond, upon which suit may be brought by 
leave of thecourt. Jb. 

6. Will not be granted to arrest proceedings under “ fence law”’ act 
of 1881.. Cain v. Commissioners, 8. 


INJURIES, where damages will compensate, and injunction relieve, 280, 


INQUIRY for damages, 73 (2); 86 (2). 
INSANE ASYLUM, acorporate body, 49 (4). 
INSANITY, plea of, established to satisfaction of jury, 609. 


ISSUES, framed by Supreme Court, 91 (4), and Burnett vy. Nicholson, 
728—opinion. 


INSURANCE : 

A life insurance policy issued to one for the benefit of himself, ex- 
ecutors, &c., becomes upon his death a part of his estate, like 
any other chose In action; but otherwise, where the same is 
taken in the name and for the benefit of the wife or children. 
Burton v. Farinholt, 260. 


INTEREST : 

1. Interest is not allowed as a matter of law in an action of claim 
and delivery (Rev. Code, ch. 31, § 90, does not embrace such 
cases), but the jury may, in their discretion and as damages, 
allow interest upon the value of the property from the time it 
was taken. Patapsco y. Magee, 350. 


2, Where chargeable on demand or suit brought, &e., 457. 








INTERLOCUTORY. DECREE, may be amended, 26. 


INTERLOCUTORY JUDGMENT, 86 (2). 


JUDGE'S CHARGE : 

1. A proposition of law, given in a charge to the jury, which is in 
terms too comprehensive or without its necessary limitations,can- 
not for that reason be assigned for error, if it be appropriate to 
the case and not calculated to mislead. McLeod y. Bullard, 210. 


2. Where a judge commits an error in excluding proper evidence, or 
allowing improper evidence, it is his duty to correct it before the 
jury retire. Gilbert v. James, 244. 


3. The remark of a judge, that he felt compelled to exclude a cer- 
tain deed as evidence of title but regretted to do so, is not the 
subject of exception—especially so where the objection is not 
made in apt time. Malloy v. Bruden, 251. 

4, A judge need not give instructions in the very words asked, even 
when correct in law; certainly not if in any particular erro- 
neous. But he shall declare the Jaw as applicable to the facts 
in proof, and any reasonable inference from them. Rencher v. 
Wynne, 268. 

5. He should declare what constitutes a fraudulent intent in law 
vitiating and annulling, as against creditors, an accompanying 
assignment otherwise effectual; and what knowledge prevents 
the assignee from deriving title thereunder, especially if the de- 
nial of such knowledge is only as to the fraudulent purpose of 
the assignor and not as to his acts and objects, which were mate- 
rial for the jury to consider in fixine the extent of the assignee’s 
notice of the fraudulent intent. 2. 

6. A judge is not required to specify the particular ground in his 
ruling upon a demurrer where several causes are assigned, 
though it would be more convenient for him todo so. Johnston 
v. Smith, 498. 


JUDGE’S CHARGE : 
As to disposing capacity of testator, 474 (9). 
Ruling upon demurrer, 498 (1). 
Remarks at the trial, 251, 628. 
Discretion as to order of admitting testimony, 463 (1). 


JUDGMENTS AND DECREES: 
1. An interlocutory decree may be modified or rescinded during the 
pendengy of the suit, upon sufficient grounds shown, to meet the 
justice and equity of thecase. Miller vy. Justice, 26, 


49 








Where leave to sue on a judgment under section 14 of the Code, 
is refused by the judge below, his decision upon the question 
whether “‘good cause’ is shown, is conclusive. (Mr. Justice 
RUFFIN dissenting.) Kendaliy. Briley, 56. 


3. Suggestions of the court indicating the present status of the law, 
in reference to judgments final by default upon sworn complaint 
in actions to recover money ; and to the old practice of a writ of 
inquiry to ascertain amount of an unliquidated demand. (A de- 
cision upon this question was subsequently made in Rogers v. 
Moore, 85.) Wynne y. Prairie, 73. 

. Judgment final may be rendered in an action for the recovery of 
money where a specific sum is contracted to be paid, and where 
the complaint is sworn to and no answer filed. C. C. P., § 217. 
Rogers v. Moore, 85. 

- But in an action for goods sold or services rendered, and the like, 
even though the complaint be verified and no answer filed, the 
judgment is interlocutory, and the former practice of referring 
the inquiry of damages toa jury under the supervision of the 
the judge, is restored by the act suspending the Code. Bat. 
Rev., ch. 18. Jd. 


. Judgment conclusive between the parties in a proceeding for 
dower, and the widow estopped from setting up title tothe land 
Sigmon y Hawn, 310. 


JUDGMENT : 
See 400 (3) 
Against corporation, 492. 
When not necessary, &c., 571 (2). 
Against prosecutor for costs, and may be appealed from, 641 (3). 
Of restitution, 725. 


JUDICIAL SALES: 


1. The court of equity has full general jurisdiction over the estates ° 
of infants and where land of an infant was suld under its decree 
upon petition of a guardian, the title acquired is not rendered 
invalid by the reversal of the decree on account of irregularity 
in the proceeding, of which the purchaser had no notice. Sut- 
ton v. Schonwaild, 198. 


2. Such jurisdiction has in no way been impaired or abridged by the 
act of 1827, and such estates may be sold upon petition of either 
a next friend, or guardian. Nor is the title of an innocent pur- 
chaser affected by reason of the fact that the sale was made upon 
petition of one styling himself guardian, whe in fact he was 
not. Jd. 








3. A commpirsioner making sale of land under an order of court and 
receiving the purchase money, is not a necessary party to an 
action to impeach the decree. Gilbert v. James, 244. 


4. Before the report of a judicial sale is confirmed, the biddings may 
be reopened and the property resold upon an advance offer of 
ten per cent. made at the term ensuing the sule; and this may 
be done more than once. The purchaser has no independent 
right before the sale is confirmed, but is regarded as a mere pre- 
ferred proposer. Attorney General vy. Roanoke Nav. Co., 408. 


5. Although in such case the court looks with jealousy upon the ap- 
plication of one, who was a bidder at the sale, to reopen the bid- 
dings, yet the advance price offered by him will be taken as a 
compensation for any loss that may have arisen from a want of 
competition at the sale. Jd, 


JURISDICTION : 


1. A judge has jurisdiction to appoint commissioners to condemn 
land. Com’s v. Cook, 18. . 


. The original and primary jurisdiction of a proceeding to remove 
an administrator is in the probate judge (with the right of appeal 
to either party), who ascertains the facts upon which his legal 
discretio 1 may be exercised, an to this end he may require 
issues of fact to be tried by a jury in the superior court. C.C. 
P., §§ 418, 470. Murrill vy. Sandlin, 54. 

3. An administrator obtained an order in 1869 from the judge of the 
superior court to sell lands for assets; He/dno error. The.juris- 
diction in such case was not exclusively’ in the clerk, as probate 
judge. Actsof Assembly curing defects in jurisdiction, &c. 
reviewed by SMitH, C. J. Johnson v. Futrell, 122. 

. A justice of the peace has no jurisdiction of an action upon a 
bond (here a constables) where the penalty exceeds two hun- 
dred dollars. The sum demanded is the penalty, and not the 
damages claimed for a breach of the bond; nor can a plaintiff 
remit any part of the amount of such penalty to give jurisdiction 
to the justice. Coggins v. Harrell, 317. 

. To give a justice of the peace jurisdiction of civil actions under 
section twenty-seven, article four of the constitution, the sum- 
mons, as a substitute for a complaint in such case, must show 
upon its face that the cause of action is within his legal cogni- 
zance; if the action be founded on contract, it must contain the 
amount of the sum demanded—not exceeding $200; if not on 
contract, it must specify the value of the property in contro- 
versy—not exceeding $50. Allen y. Jackson, 821. 
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6. An amendment of summons in the superior court, that world, if 


made in the justice’s court, have given the justice jurisdiction 
of the action, was properly refused. Jb. 


7. Counterclaim in excess of jurisdiction of a justice cannot be en- 


tertained by him ; and no amendment will be allowed in the su- 
perior court, after appeal, which will increase the sum demanded 
beyond the justice’s jurisdiction. Meneely v. Craven, 364. 


8. The superior court has jurisdiction of an action by an adminis- 


trator against the widow, heirs at law, and all other parties in- 
terested. for an account and restraining order, in which it is al- 
lezed, that the intestate in his lifetime executed several mort- 
gages upon his lan—had many dealings with the mortgagee— 
tnade sundry payments upon the debt—mortgagee was threaten- 
ing to sell the land; also, that there wire alleged judgment 
liens upon the land—and that payments had beeu made on 
same for which proper credits were not given. Kirkman vy. 
Phipps, 428. 


*9. In an action before a justice of the peace for a sum dne by note 


10. 


53. 


See 


aud within his jurisdiction, i was held that.a counter-claim con- 
sisting of an alleged indebteduess arising out of unadjusted 
partnership dealings between the parties, could not be allowed— 
the jurisdiction to settle sueh matters being in a court of equity. 
Love v. Rhyne, 576. 


The principal announced in Murphy v. McNeill, 82 N. C., 221, 


and Boyett v. Vaughan, 85 N. C., 363, approved. Jb. See also 
Mebane vy. Layton, 571. 


The transfer of a case from an inferior or superior court to the 


next succeeding term of either court, in pursuance of the pro- 
visions of the act of 1879,.ch. 302, for the speedy trial of crim!- 
nals, gives jurisdiction to the court to which it is transferred —to 
try all such offences as are cognizable in the inferior court; and 
the entry of the receipt of the clerk of one court to the clerk of 
the other, for the papers, is merely directory. Noris it error to 
transfer the trial of one of several defendants, who was impris- 
oned by reason of his inability to give bond for his appearanee, 
to the next succeeding court. State v. Mott, 621. 


claim against the state, and pages 571, 585. 


JUROR, disqualification of, 624. 


JURY: 


Presence of, 632. 
Discharge of before verdict, 647 (2). 








JUSTICE’S JURISDICTION, 317, 321, 364, 571, 576. 
JUSTICE’S PROCEEDINGS, when evidence, 313. 
LAND, charged with payment of fund, 187. 
LANDLORD AND TENANT: 


1. Wherea lessor gets possession of the crop by his own act, the 
remedy of the lessee to recover his part thereof is by claim and 
delivery ; and in such case, the lessor being solyent and required 
to give bon: of indemnity, the court will not restrain him from 
selling the crop. (Review of the landlord and tenant act of 1877, 
ch. 283, and the method of proceeding to determine the rights 
of parties thereunder, pointed out by Smiru, C.J.) Wilson v. 
Respass, 112. 

. The clerk of the superior court has power to revoke and supersede 
a warrant issued under the act to secure agricultural advances, 
where it is improvidently issued. Cottingham v. McKay, 2Al, 


3. Where, in a proceeding under Bat. Rev., ch. 65, § 19, 20, the 
money arising from the sale of the crop has been paid into court 
and the proevediug dismissed, the court has the power to ordera 
return of the money tothe defendant, although the plaintiff has 
instituted another action and files an affidavit that defendant is 
insolvent. 0. 

. Where a lessor agrees with a lessee, that at the expiration of the 
lease, then sub-isting, “‘he shall have the refusal of the premises 
for another year,” it was held that the lessee had the election to 
rent, or not, the premises on the same terms and conditions, 
and on payment of the same reut, and that the lessor was bound 
to renew the same upon said terms, if the lessee so elected. 
McAdoo v. Calium, 419. 


. While this provision for renewal is not of itself a renewal so as 
to vest an estate, yet it givesan equity which may be set up as 
a d: fence in a summary proceeding in ejectment. 6. 
See page, 383 ; and for lareeny of crop, 687, 691. 


LARCENY: 

1. Aand B, owners of a mill, employed C as a miller, giving him 
one-third of the toll received, as compensation for keeping the 
mill, and the flour alleged to have been stolen was made of 
undivided toll wheat; Held that in the indictment the owner- 
ship of the flour was not properly laid in the miller, but it 
should have been charged to be the property of A and others. 
State y. Edwards, 666, 


_ 








2. On trial of an indictment for lareeny charging the defendant with 
stealing ‘‘ seed cotton and lint cotton,’’ evidence that defendant 
took the gieanings of the cotton from the field, is not admissi- 
ble. Toreuder such evidence competent, the indictment should 
be framed under the statute, and describe the crop as “ grow- 
ing, standing or ungathcred”’ in the field, and cultivated for 
food or market. State v. Bragg, 687. 


3. An indictment for larceny will not lie against a lessee or cropper 
for secretly appropriating the crop to his own use, even if done 
with a felonious intent, for the reason, that under the act of 
1877, ch. 283, he is in the actual possession of the same until a 
division is made. State v. Copeland, 691. 

4. Where in such case the defendant cropper was hauling seed cot- 
ton to the lessor’s gin, there was proof that he threw a sack 
thereof off the wagon by the road-side, and returned to the spot 
at night and carried the cotton away, which was afterwards 
found near defendant's house ; Held that the act of throwing 
it off the wagon was not an abandonment of his own posses- 
sion, and the subsequent taking, no trespass upon the posses- 
sion of the lessor. Held further, that if the cotton had been 
delivered to the lessor at the gin, giving him actual possession 
thereof, and the defendant had then secretly taken and carried 
it away, he would have been guilty of larceny. (Review of 
the landlord and tenant act, rights of parties and remedies 
thereunder, by ASHE, J.) Jd. 


LAW YERS, tax on, 88. 


LIABILITY OF HUSBAND, for torts and contracts of wife, 136. 


LIBEL : 

1, In an indictment for libel, the alleged libellous matter must be set 
out according to its tenor. Tenor imports identity, and when- 
ever that is destroyed, either by the omission or adoption of any 
one word, however slizht the sense may be affected, it is fatal 
to the indictment, State-v. Townsend, 676. 

2. To give the substance is not sufficient ; though the misuse or 
omission of a letter which works no such change in a word as to 
make of it a different one, will not be treated as a fatal va- 
riance. Jb. 


LEASE, renewal of, 419. 








LEAVE TO SUE: 
Upon judgment, 56. 
Upon receiver’s bond, 323 (2), 


LEGACY: 


When subject to scale, 230. 
Bequest of debt to debtor, 296 (3). 
When vested, 546. 


LEGAL CAPACITY OF WIFE, 269 (4). 
LEGISLATIVE POWER, not transferable to voter, 8. 
LESSOR AND LESSEE. See Landlord and Tenant. 
LIQUOR SELLING: 


1. Where one received sun ry drinks of spirituous liquor in payment 
of a certain sum, the seller to have credit for each drink, and so 
toties quotits until the debt was satisfied; Held to be in violation 
of the statute against retailing without license. State v. Poteet, 
612. 

2. The “prohibition act” of 1881, ch. 319, being submitted as a whole 
to the popular vote and defeated, has never been in force. Nor 
has section 31, chapter 116 of the act of 1881 any application to 
this case. 1b. 

3. A licensed retail liquor dealer is indictable under the act of 1877, 
ch. 38, for selling liqnor on Sunday, except on the prescription 
of a physician and for medical purposes, even thongh the same be 
bought for and used by a sick person, and the defendant so in- 
formed at the time of the sale. Slate v. Wool, 708. 


LOAN, when fraudulent, 269 (3). 


LOCAL ASSESSMENT OF TAXES, 8 (4); 552. 


LOCAL OPTION LAWS, «0 transfer of legislative power, 8. 


MARRIAGE ACT OF 1866—See State v. Whitford, 636. 


MARRIED WOMEN : 
_ 1. A married woman cannot set up her coverture as a defence to an 
alleged tort, in the absence of an allegation in the answer rais- 
ing an issue of her liability. Burnett v. Nicholson, 99 (8). 








. Where husband and wife are jointly sued for the wrong of the 
wife and the wife die. the action abates. Roberts y. Lisenbee, 136. 


. Common law and statutory liability of the husband for the con- 
tracts and torts of the wife, discussed by ASHE, J. 15. , 


. A deed from husband imme'liately to wife, conveying the whole 
of his real and personal property, will not be upheld in equity 
where the wife is shown to be unworthy of the interference of 
the court by reason of her being an adulteres:; or where the 
provision for the wife, as here, is extravagant and exhaustive of 
the husband’s estate. Warlick vy. White, 139. 


. Money received by a husband, prior to the adoption of the con- 
stitution of 1868, from the sale of his wife’s real estate, belongs 
to him absolutely, unless at the time he received it he agreed to 
repay it to her, and obtained possession of it upon the faith of 
such agreement. Hackett v. Shuford, 144. 


. And proof that the wife requested the husband to invest the pro- 
ceeds in the purchase of other land, but expressed no wish that 
the purchase should be made in her name or for her benefit, is 
no evidence of such agreement. Jb. 


. Asa wife now has legal capacity to contract with her husband, 
make loans to him, and take security therefor, she will not be 
supposed in such matters to act under the marital influence, but 
will be affected by the rules applicable to other persons. Rencher 
v. Wynne, 268. 


. The separate estate of a married woman could under the former 
practice be subjected to the payment of her debt (contracted in 
1860) only by bill in equity—a proceeding in rem, not in per- 
sonam. Her contract is void and will not support an action at 
law against her. Smith vy. Gooch, 276. 


. Personal property given to a married woman is received under 
the law of her actual domicil, and not of the matrimonial comi- 
cil. Gidney v. Moore, 484. 

. Money arising from the sale of the wife's land by husband and 
wife in 1851, becomes the property of the husband by virtue of 
his marital rights. And the rule is not affected by the fact that 
the feme covert in this case was an infant at the time of making 
the executory contract, for there was no conversion until the 
contract was consummated, which was after she attained her 
majority. Black y. Justice, 504. 


. The marriage of 1866, ch. 40, validates a marriage celebrated 
between aman and woman at the time they were slaves, and 
makes the living together as man and wife after emancipation 








and up to the date of ratification of the act, evidence of the par- 
ties’ consent. Nor can such marriage be avoided by a failure to 
have an acknowledgment of the same entered on record. State 
v. Whitford, 636. 


MARRIED WOMEN : 


Where husband liable for torts and contracts, 136. 
Where contracts void, 205. 


MEASURE OF DAMAGE, up to time of trial, 99 (1). 


MENTAL CAPACITY OF TESTATOR, 474 (9). 


MILL-DAM ACT, ponding water, 99. 
MISJOINDER, 366. 


MORTGAGE : 

1. In foreclosure proceedings, all the mortgagees and judgment 
creditors as well as the mortgagor should be made parties, in 
order to a full adjustment of the rights of each. Hinson y. 
Adrian, 61. 

2. Where a mortgagor conveys his equity of redemption to the mort- 
gagee (the deed for the land containing a power to foreclose by 
sale) and the former brings an action for possession, and an ac- 
count of the rents, and cancellation of the deed, the burden of 
proof is upon the mortgagee to show by evidence other than the 
deed itself, that the transaction was fair and that he paid for the 
property what it was worth, in order to rebut the presumption 
of law that the conveyance is fraudulent—a mortgayee being 
included in the class of trustees to whose dealings with their 
cestuis que trust the presumption is applied. McLeod v. Bull 
ard, 210 


MORTGAGOR : 
Injunction in favor of, 217. 
Purehaser of equity of redemption—legal estate, 504 (5). 
Where title passes against, 559. 


MOTION : 
To dismiss complaint, for no cause of action, 1. 
To strike out impertinent matter, 4. 
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NEGLIGENCE : 

1. While crossing a railroad track the plaintiff ’s intestate was killed 
by a train which had left a station on schedule time and at- 
tained aspeed of twenty miles an hour ; the deceased was work- 
ing at a steam-mill located near the track ; when first seen by 
the engineer he was about 100 fet from the engine, and making 
no effort to get out of the way ;. the engineer put on brakes and 
shut off steam, but gave no signal by bell or whistle ; Held that 
the contributory negligence of the deceased relieves the com- 
pany of responsibility. Parker y. R. R. Co., 221. 

2. One crossing a railroad track must be on the alert to avoid injury 
from trains that may happen to be passing ; and the omission of 
the engineer to give the precautionary signals of the approach 
of a train, when it in no way contributed to an alleged injury, 
docs not impose a liability upon the company. Jd. 


NEGOTIABLE INSTRUMENTS: 

1. The assignee of non-negotiable paper succeeds only to the rights 
of the assignor, and is affected by all the defences against him at 
the date of the assignment or before notice thereof. Havens v. 
Potts, 31. 

2. A negotiable note endorsed before maturity, is not subject in the 
hands of the endorsee to a set-off in favor of the maker of a debt 
due by the payee at tie time of making the note. The law pre- 
sumes that the holder of such paper is the owner, and took it for 
value and before dishonor, and that an undated endorsement of 
the same was made at the date ofthe note. TJredwell v. Blount, 
33; Pugh v. Grant, 39. 


. Proof offered to repel the presump ion of payment of a Yond 
from lapse of time, must, in order to be effectual, run through 
the entire period of ten years next after the maturity of the 
debt; Therefore in a suit on the bond of an intestate executed 
and payable in 1854, evidence of the administrator that he had 
not paid it after his qualification in 1859, is not sufficient. Row- 
land vy. Windley, 36. n 


. And evidence of a joint obligor that he had not paid it, is also 
inadmissible to repel such presumption. J6. 

. The possession of negot'able paper by an endorsee, whether past 
due or not, is a prima facie presumption that he is the true 
owner, and for value ; and the burden of proof to rebut this pre- 
sumption is upon him who alleges any defect in the title. Pugh 
v. Grant, 39. 
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. But upon proof of frau] or illezality being offered, the burden is 
shifted to the holder, and be must show that he received it bona 
fide for value. Jb. 


. The assignee of a bond after its maturity, holds it subject to every 
defence existing between the assignor and the maker at the 
date of the assignment and before notice thereof, and hence the 
finding in this case that the assignment was not made in good 
faith and for value is immaterial. J6. 

. The effect of the act of 1879, ch. 183, amending section 343 of the 
Code, is to restore all the common law rules of evidence, appli- 
cable to a suit on a bond exccuted prior to August, 1868, 6. 


. And by the common law, all parties to an action and those hav- 
ing a direct legal interest in the event thereof, were excluded 
as witnesses, except where the interest of the person offered 
was equally balanced ; and coming within this exception iz an 
endorser of a aote, who is a competent witness for either party 
in a suit between bis endorsee and the maker, Jd. 

10. A promise by one joint obiigor to pay bond will not deprive the 
other of the benefit of payment presumed by lapse of time 
Campbell v. Brown, 376. 

11. A note for goods is not a discharge of the debt, but suit may be 
brought for them, upon surrendering the note or proving its 
loss. Mauney v. Coit, 463. 


NOTES AND BONDS, matters relating thereto—See Negotiable In- 
struments. 


NOTICE: 
Of irregularity in sale-proceedings, 198. 
Of equitable title in another, 205 (4). 
Of revising valuation of taxes, 541. 


NUISANCE: 

1. On trial of an indictment for keeping a disorderly house, it is suf- 
ficient to warrant a conviction te prove that the defendant kept 
a shop on the public highway, at which were seen drinking and 
disorderly crowds, in the morning and at night, participated in 
and encouraged by the defendant himself, whether few or many 
are proved to have been thereby in fact disturbed. State vy. Rob- 
ertson, 628. 

2. In such case, proof that the female members of a witness’ family 
were not permitted, on account of the character of the house, 
to pass by it on their way to Sunday school, was properly left 
to the jury as some evidence of annoyance. Jb. 








3. Where one was indicted for obstructing a ‘* public highway,”’ and 
the proof was that he obstructed a “ private cartway ;” Held a 
variance. Whether an indictment will lie for obstructing a pri- 
vate cartway—Quere. Slate v. Purify, 681. 


OATH, administration of, 668 (2). 
OBSTRUCTING HIGHWAY, 681. 


OFFICE AND OFFICER: 

The office of chief engineer of the Western North Carolina railroad 
is not a public office. The true test of a public office is, that it is 
parcel of the administration of government, civil or military, or 
is itself created directly by the law-making power; and an in- 
formation in the nature of a quo warranto only will lie to recover 
the same. Zliason v. Coleman, 235. 


CFFICER OF STAFE, contract of, 588. 


OFFICIAL BONDS: 

1. Where, in claim and delivery, a sheriff returned the property to 
the defendant who gave a bond merely to indemnify the sheriff, 
and not such as the law requires in such case, Held to be a breach 
of the sheriff’s official bond, for which an aetion could be at 
once instituted ; and hence the statute limiting the time to sue 
upon official bonds to six years, began to run, and was in no 
way affected by the time at which the action of claim and de- 
livery terminated. Hughes v. Newsom, 424. 


2. Lhe sureties upon the bond of a clerk are not liable for the mis- 
appropriation of funds which came into his hands as receiver, and 
over which the court had acquired nocontrol. Rogers y. Odom, 
432. 


3. But where the appointment of receiver is conferred upon him un- 
der the statute authorizing the court to commit the estate of an 
infant to ‘some discreet person,” it was held that the same is 
protected by his bond as elerk, Bat. Rev., ch, 53, § 22, 47. 10. 


OFFICIAL BONDS: 
Suit on and witness in, 66, 175. 
Condition of, when defalcation covered, 285 (2). 
Act in reference to (Bat. Rev., ch. 80) does not add provisions to con- 
dition, but simply cures certain defects, 285 (3). 








PAROL CONTRACT: 


Of sale of equitable estate, void under the statute, 205 (2). 
Affected with notive of trust, 205 (4). 


PAROL TRUST, 484. 


PARTIES: 


A commissioner making sale of I:nd ander an order of coart and 
receiving purchase money, is not a necessary party to an action 
to impeach the decree. Gilbert vy. James, 244. 

County commis-ioners proper to sue treasurer's bond, 285. 

To foreclosure procerdings, 61. 

To euforce a trust, 556. 

In fraud suit, 571. 


PARTNERSHIP : 


1. Where the managing partner of 2 firm buys goods on time when 
he ought to have bought for ea-h according to the terms of their 
agreement, the tirm aud each member thereof, (out of his indi- 


vidual estate) is liable for the debt, even though the seller had 
knowledge of the stipulation aguinst credit ; and this, whether 
the partner sought to be charged derived any individual advan- 
tage from the enterprise, or not. Johnston v. Bernherm, 339. 


2. Where plaintiff sued def«ndant for goods sold and delivered to A, 
it was he'd no error to admit proof that the goods were so sold, 
before establishing a partner-hip between A and the defendant. 
The order in which evidence es-ential to a recovery in such case 
may be introduced, is left to the diseretion of the presiding 
judge. Mauney v. Coit, 463. 


3. The test of a person being a partner is his participation in the 
profits of the business as such, (involving also a common liability 
for losses), excv-pt in cases where the profits are looked to as a 
nieans of ascertaining the compensation for services rendered 
under a special contraet. Jd. 


4. The charge of the court below upon the law governing the for- 
mation of partnerships sustained. J 0, 

5. A note or draft received for goods sold and delivered is not a dis- 
charge of the debt, but the plaintiff upon surrendering the same 
or proving its loss, is at liberty to sue for goods sold and deliv- 
ered. Jb. 

Jurisdiction to settle, 576. 
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PENAL STATUTE, enforcement of, 346 (3). 
PENDENCY OF ANOTHER SUIT, 173. 


PERJURY : 


1. On trial of an indictment for perjury. an exception was taken 
that no witness testified that defendant repeated the words ‘*‘ so 
help me God,” as prescribed by the statute; Held, it being af- 
firmatively shown that an oath was administered, the presump- 
tion is that it was rightfully done. Svute v. Mace, 668. 


2. Where the perjury assigned was in the falsity of an oath made 
by defendant on trial of A for larceny, and there was evidence 
showing that some of the stolen articles were found in the 
possession of A; Held that the testimony of this defendant, 
given on said larceny trial that he received other of the stolen 
articles from A, bears upon a matter material to the issue. 10. 


PETITION TO REHEAR, 714, 717, 721. 


PLEADING : 


1. A motion to strike alleged improper matter from a complaint will 
not be considered after answer or demurrer, or even after an 
order for time to plead. Nor will an appeal lie from a refusal 
to grant such motion. Best v. Clyde, 4. 


2. The superior courts possess an inherent discretionary power to 
amend pleadings or allow them to be filed at any time, unless 
prohibited by some statute, or unless vested rights are interfer- 
red with. Gilchrist vy. Kitchen, 20. 


3. Allowing or refusing amendment to pleadings is a discretionary 
matter, and not reviewable on appeal Henry v. Cannon, 24. 


A complaint in an action upon two official bonds given for sepa- 
rate terms of office, against a clerk and a single surety to both, 
alleging misapplication of funds paid in the clerk’s office dur- 
ing the two terms, is not demurrable for misjoinder of indepen- 
dent causes of action ; and this, even though the penalties of the 
bonds are in different sums. Syme v. Bunting, 175. 


5. Where a summons was issued by a justice and the defence set up 
at the trial is the pendency of another action before another 
justice for the same cause of action, and no further steps were 
taken in the first, until sometime afterwards when an entry of 
non-suit was made by the justice ; Held that the first action ter- 
minated on the day when the second was begun. Webster v. 
Laws, 178. 





INDEX. 





6. A counter-claim, the amount of which exceeds the jurisdiction of 
a justice, cannot be entertained by him; and no amendment 
will be allowed in the superior court, after appeal, which oper- 
ates to increase the sum demanded beyond the justice’s jurisdic- 
tion. Meneely y. Craven, 364. 

7. A complaint containing several causes of action, to wit: 1. To 
impeach and set aside a decree for fraud and imposition. 2. To 
annul deeds executed by 2 commissioner to purchasers of land 
sold under the decree. 3. To recover possession of the land and 
to have an account of the rents and profits. 4. And for an in- 
junction against waste, is not demurrable for misjoinder of svp- 
arate causes of action. England vy. Garner, 366. 

See page 99, (3). 


POLICE OFFICER, may arrest without warrant, 683. 


PONDING WATER, damages for, 99. 


PRACTICE : 
1. Objection to a complaint, upon the ground that it does not state 


facts sufficient to constitute a cause of action, may be taken by 
motion in this court. Tucker v. Baker, 1. 


2. Where issnes submitted do not cover the merits of a case, this 
court will retain the cause and frame other issues to be passed 
upon by the jury in the court below, Allen v. Baker, 91/4). See 
also Burnett vy. Nicholson, 728—opinion. 


In proceedings against administrators, 386. 
Remanding case for finding of facts. 91 (4); Burnett v. Nicholson. 
728. 
PRESCRIPTIVE RIGHT, 397. 
PRESENCE OF GRAND JURY, 6382, 
PRESUMPTION OF FRAUD, 210. 
PRSUMPTION OF GRANT, 397. 


PRIORITY IN PAYMENT BY ADMINISTRATOR, 163 (1). 


PRIVILEGED COMMUNICATION, 485 (3). 
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PROCEEDING TO CONDEMN LAND: 


1. No appeal lies from an interlocutory order appointing commis- 
sioners to assess damages for condemnation of land for a fence- 
way under the act of 1881, ch. 173. Com’rs y. Cook, 18. 


2. Where a court of record of common law jurisdiction in the county 
in which the land is situate, is authorize] to appoint commis- 
sioners to condemn the land for certain purposes, it seems that 
the judge riding the district in which said county is embraced, 
though not in the county, may exercise th» jurisdic'ion. Jd. 


PROCEEDING IN COURT, presumed to be fairly conducted, 245 (5) 
PROCEEDING IN CONTEMPT, 116. 


PROCEEDING IN JUSTICE’S COURT, when evidence, 313. 


PROCESS : 
1. Acceptance of service of sttmmons by one will authorize the 
court to proceed against him asa party to the cause. Johnson 
v. Futrell, 122. 
2. It is unlawful to execute prceess on Sunday. Rev. Code, ch. 31, 
§54. Devries v. Summitt, 126. 


PROCLAMATION OF SHERIFF, at sale, evidence, 513. 
PROHIBITION ACT, 612. 


PROMISE : 
To pay debt discharged in bankruptcy, 331. 
To pay debt barred by statute, 376 (2). 
Of third party, 517. _ 


PROPRIETORS OF LAND, rights of, 280. 
PROSECUTOR, costs against, 641 (3). 


PUNISHMENT : 


For forgery, 671, 
For burning gin-house, 731. 


PURCHASER : 
At judicial sale, title, 198, 40S. 
Of equity of redemption, 504. 
Where assignment made in fraud, 559. 
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QUASHING INDICTMENT, 624. 


RAILROADS : 
1. A railroad company is not relieved of liability to the penalty of 


$25 per day, under the act of 1875, ch. 240, for delay of shipment 

of goods beyond five days after receipt of same, by reason of its 

alleged inabiiity to procure the necessary transportation on ac- 

count of the large accumulation of freight. It is the duty of® 
the company to provide a sufficient number of cars. Keeter v. 

R. R. Co., 346. 


2. By the word “five days’’ the act means five full running days, 


including Sunday whenever it iutervenes. Jd. 


3. The company would not incur the penalty until the full expira- 


tion of the sixth day after receipt of the goods—the law not 
regarding the fraction of a day in the enforcement of a penal 
statute. Jb. 


4. Liability for negligence, 221. 


RAILROAD CAR, shooting at, 634. 


RAPE: 


On trial of an indictment for assault with intent to commit rape, it 


appeared that the prosecutrix, while going from her house to her 
mother-in-law’s, about a mile distant, was carrying with hera 
child in a baby-carriage and accompanied by a boy of six years 
of age. Soon after passing defendant’s house, she heard de- 
fendant (who was about seventy-five yards off) say, ‘‘ Halt, I 
intend to ride in the carriage. If you don’t halt, I'll kill you 
when I get hold of you.” She ran and called for her mother- 
in-law, defendant running after her and telling ber to stop, 
until she got to the gate whrre she met another woman to whom 
she related the matter; Held that the evidence is not sufficient 
to warrant a conviction of the intent charged. At most, the 
circumstances only raise a su-picion of defendant’s purpose, 
and it was error in the court to permit the jury to consider 
them. (Statev. Neely, 74 N. C., 425, overruled). State vy. Mas- 


sey, 638. 


RECEIVER—See Injunction, 4, 5; li«bility of clerk as such, 432. 


REFERENCE AND REFEREES: 
1. A reference ought not to be ordered before issues are raised b>- 


tween the parties to the cause. Syme v. Bunting, 175. 
50 : 
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. Under a consent reference, with full power in the referee to hear 
and determine the case upon the law and facts, where there is 
evidence, as here, bearing upon the subject of the controversy, 
this court will not pass upon its sufficiency. Hanner vy. McAdoo, 
370. 


. Held further, that the referee did not exceed the limits of the 
order of reference by finding that there had been a “ settle- 
ment”? between the parties, and that a certain draft, for the re- 
covery of which the action is brought, was taken ‘into the ac- 
count’’—that matter being distinctly put in issue by the plead- 
ings. Jb. 


. An order of reference by consent entered of record. is a sufficient 
compliance with the statute requiring the same to be in writing. 
C. C. P., § 244. And when entered, it must stand until a full 
report is made. It was also held error in the judge to pass upon © 
exceptions to an unfinished report. White v. Utley, 415. 


. Exceptions to a report may be made, as a matter of right, at the 
term of the court to which the report is submitted; and after 
that, it is discretionary with the court whether the exceptions 
shall be filed or not. And no appeal lies from an exercise of 
such discretion. Long v. Logan, 535; Wittkowsky v. Logan, 
540; Long v. Gooch, 709. 


REGISTRATION OF VOTERS, 391, (3). 


REGISTRATION OF DEED, where there is no subscribing witness, 
504. 


REHEAR, 714, 717, 721. 


RELEASE OF EXECUTOR, no relinquishment of right of action, 474. 


REMARK OF JUDGE, 251, (1); 628. 

REMOVAL OF ADMINISTRATION, 54. 

REMOVAL OF FENCE, 626. 

RENEWAL OF LEASE, 419. 

RENTS AND PROFITS, accounting b« tween tenants, and deed to, 457. 


REOPENING BIDDINGS, 408. 
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RESIDUARY BEQUEST, when executor can sell, 305. 
RESTITUTION, 725. 

RETAILING—See Liquor Selling. 

REVISING TAX LIST, 541. 

RUNNING ACCOUNTS, 463. 


SCALE OF LEGACY, 230. 


SCHOOL FUND, protected by bond of county treasurer, 235 (2). 


SECTION 343, see pages 64, 66, 71, 443 (2). 


SECTION 133, see pages 73, 78, 712. 


SEPARATE ESTATE OF MARRIED WOMEN, how subjected to 
debts, 276. 


SERVICE OF SUMMONS, 122. 


SHERIFF : 
Bond, breach of, 424. 
Proclamation at sale, 513. 
Return of, 350 (5). 


SHIPMENT OF FREIGHT, penalty for delay in, 346, 
SHIPPING, contract of master of vessel, 107. 
SHOOTING AT RAILROAD CAR, 634. 
SLANDER OF WOMEN : 
And indictment under the act of 1879, ch. 156, for slandering an in- 


nocent woman, must contain the averment that the woman is 
innocent. State y. Aldridge, 680. 


SOLICITOR, not restricted to first bill, 596. 








STATUTE OF LIMITATIONS = 


1, The running of the statute of presumptions (where the right of 
action accrued prior to 1868) is not arrested by the fact that the 
maker of a bond removed from the state before it matured and 
has not sinee reterned. The provisoin the Revised Code, ch. 
65, § 10, has no application to the case of presumed payment 
arising from lapse of time; it has exclusive reference to the 
statute of limitations. Campbell v. Brown, 376. 


2. Nor will the promise to pay such bond by one of the joint obli- 
gors bind the other or deprive him of the benefit of payment 
presumed by lapse of time. (The effect of payment and promise 
to pay discussed by RurFin, J.) Jo. 


3. The statute of limi ations begins to run only from the date of the 
last item in accounts where the items are part of one continuing 
mutua! aczount, and the same may be inferred where each party 
keeps a running account of the debits and credits, or where one, 
with the knowledge of the-other, keeps it. Mauney v. Cvit, 463. 


On notes, bonds, 36 ; 400 (3). 

Guardian bond, 181. 

Action to recover land, 251 (2, 4). 

As applicable to suits on official bonds, 424. 
To accounts between tenants in common, 457. 


STOCK LAW, 8, 391; 552. 
SUBSEQUENT PURCHASER, under fraudulent assignment, 559. 


SUM DEMANDED, 317 ; 572 (3). 


SUMMARY PROCEEDING IN EJECTMENT, defence in, 419 (2). 


SUMMONS, amendment of, 321 (2). 


SUNDAY: 
Unlawful to exeeute process on, 126. 
When included in computing time, 346 (2). 


SUPERIOR COURT, transfer of case from, 621. 


SUPREME COURT PRACTICE—See Practice. 
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SURETY AND PRINCIPAL : 


Defendant merchant became indebted to plaintiff for goods sold and 
delivered in the sum of $6350, and afterwards ordered more 
goods, but plaintiff declined to send them unless acceptances 
were given, which was done in drafts covering the entire indebt- 
edness. Plaintiff filled the order for additional goods, only in 
part, owing to defendant’s failure in business ; Held in an ac- 
tion against the surety acceptors, that the violated promise to 
the principal debtor to fill the order, does not discharge the 
sureties and annul their contract, but that any claim for dam- 
ages thereby incurred may be sect up a3 counter-claim. Hull v. 
Carter, 522. 


SURETY : 
To guardian, when dischargeJ, 181. 
To receiver, 323. 
To clerk as receiver, 432. 


TAXATION : 


1. The constitutional provision in reference to uniformity, &c., of 
taxation, does not apply to local assessments authorized by law 
—as for instance, tax on land to build a fence under regulations 
prescribed by the “fence law” of 1881, ch. 172, Cain v. Com’rs, 
8 (4). 

2. The city of Wilmington has the power to impose a tax upon the 
defendant, as a resident practicing attorney at law. Wilming- 
ton v. Macks, 88. 


3. A tax levied only upon land under the provisions of the *“‘ stock 
law’’.(act 1879, eh. 135) is net within the eonstitational prohi- 
bition as to uniformity of taxation,-and hence the assent of the 
qualified voters of the district affected, is not necessary; and 
this, even though the act of the legislature styles it a faz. Shu- 
ford v. Com'’rs, 552. : 


4. It is regarded as a local assessment, and made with reference to 
special benefits derived from the property asses#ed, from the 
exp ‘nditure; while taxes are public burdens, imposed as bur- 
dens, for the purpose of general revenue. -Jb. 


5. Revising list by county eommissioner:, 541. 


TENANTS IN COMMON : 


1. A tenant in common, in the possession and sole enjoyment of the 
common property, is not proteeted by the statute of limitations 








from accounting with his co-tenants for rents and profits. He 
is regarded as their agent, and the statute will begin to run only 
from demand and refusal to account. Jolly vy. Bryan, 457. 


2. He isalso chargeable with interest from the date of demand or 
suit brought—and in this case, from 1873, when in the proceed- 
ing for partition the defendant set up the plea of sole seizin, 
ending the confidential relations subsisting betwecn himself and 
his co-tenants. Ib, 


TITLE, acquired at judicial sale, 198. 


TOWNS AND CITIES: 

1. A police officer may arrest withont warrant for violation of mau- 
nicipal ordinances, committed in his presence ; but the offender 
must be taken before the mayor as soon as practicable, a war- 
rant obtained and trial had. State v. Freeman, 683. 


2. 1f the arrest be made at atime and under such circumstances, 
as that a trial cannot be had without delay, the officer may keep 
the offender in custody—commit him to jail or the “‘lock-up ”"— 
but if the officer be guilty of a gross abuse of authority, he is 
liable to indictment. Jb. 


TRANSACTION WITH PERSON DECEASED, 64, 66, 71, 443. 


TRANSCRIPT OF RECORD, showing presence of grand jury, 632. 


TRANSFER OF STATE CASES, 621. 
TREASURER OF COUNTY, suit on bond of, 285. 


TRUSTS AND TRUSTEES: 

1. The managing officer of the Bank of Statesville became indebted 
to the bank in a large sum of money which he used in the pur- 
chase of land, and died leaving a will devising it to his wife ; 
Held, that the fund used in the purchase is the property of the 
bank and the land charged with its payment. The case of Ai- 
torney General vy. Simonton, 78 N. C., 57, approved, as to the 
existence of the bank as a corporation. Bank vy. Simonton, 187. 


Where the same person is administrator and guardian, the bal- 
ance in his hands as administrator, ascertained by judgment and 
directed to be applied to the ward’s debt, is presumed to be held 
by him as guardian. The transfer of the fund is the work of the 
law, and it occurs and extinguishes the debt due from the ad- 
ministrator instanter. Ruffin y. Harrison, 190. 
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3. The exception that the administrator did not at any one time 
have enough money raised by sale or realty to pay the ward’s 
debt, is untenable, because by the terms of the decree, the pay- 
ment of the debt is directed to be made out of assets then on 
hand and such as should come to hand—the sale of land being 
partly for cash aud partly on time. Jd. 

4. In a suit to enforce a trust, the trustees and cestuis que trust are 
necessary parties, except where the trustee has assets sufficient 
to satisfy all the creditors in full and has paid all but the plain- 
tiff, for in such case the plaintiff would have a right of action 
against him for money had and received. Barrett vy. Brown, 556. 


5. The state (like an individual) may elect to call for fund improper- 
ly converted, or follow it in its converted form. State v. 
Bevers, 588. 


6. Presumption of fraud in dealings between, 210. 


















USER OF WAY, 397. 





VESTED LEGACY, 546. 


WATER-RIGHTS, of upper and lower proprietors on same stream, 280. 






WEAPONS, concealed, 697, 701. 







WIDOW, as dower-tenant, cannot hold adverse to heir, 251 (3). 










WILLS: 
1. The testator by will executed in 1857, devised different tracts of 
land to nephews—the tract upon which he lived, among others, 

to his nephew, John ; and gave his executor power to sell all 

his real and personal estate not thereinbefore mentioned. In 

1863, some of the devisees having diéd, the testator executed a 

codicil disposing of lands given to them, and making other 
changes. in which he devises to said John all his ** out Jands”’ in 

a certain locality, and ‘all his lands not devised in the within 
specifically ’’; Held that by virtue of the codicil, the sole estate 

in the lands mentioned is given to the devisee, John, uncondi- 

. tionally and without charge, and that the same are not prima- 

rily liable for the testator’s debts. Hallyburton v. Carson, 290. 

2. A testator is presumed to use words in their strict primary ac- 
ceptation, unless it is discovered from the context of the will 
that they were used in a different sense. Cole vy. Covington, 295. 




















3. After devising lands and beqyeathing personal property, the tes- 
tator in the residuary clause devises and bequeaths to his execu- 
tor all the residue of his estate, real and personal, to be sold, 
and directs that debts and legacies be paid, and that the balance 
of proceeds of sale be divided among legatees in proportion to 
legacies severally given ; Held that the devisees as such are not 
entitled to share in the distribution of the proceeds. Jd. 


4. A bequest of a debt to a debtor does not extinguish the debt, but 
operates as a legacy, and is liable like other assets to the pay- 
ment of debts of the estate. And hence under the residuary 
clause here, the legaiees whose legacies consisted of their own 
debts, as well as the other legatees. will share in the distribu- 
tion. Jb. 


5. Where the validity of a will was contested on the ground of un- 
due influence and want of testamentary capacity, the caveators 
proved by a witness that the propounder (surviving wife of tes- 
tator) was crying while sitting on the bed whereon her deceased 
husband was lying, and said that the caveators ‘ did not treat 
her with any respect, and if the will stood, they would treat 
her like a dog,’’ it was held error to exelude the testimony 
of the propounder in rebuttal, under the circumstances of this 
case. Gilmorey. Gilmore, 301. 

6. The rule, that where personal property is given by will to one for 
life with remainder over, the executor shall sell so much of it as 
is of a perishable nature, applies only to the case of a residuary 
bequest given eo nomine as such ; and this rule, being one of con- 
struction, must be relaxed when necessary to give effect to the 
intention of thetestator. Britt v. Smith, 305. 


7. A testator devised and beqneathed to his wife during her life all 
his land and personal property, and in a subsequent clause of 
the will (after certain specific legacies) he gives his sister at the 
death of his wife all the balance of his personal property of ev- 
ery description, not heretofore disposed of; at his death, the 
personal property consisted of farming implements, crop, stock, 
notes, &c. ; Held that the widow is entitled to have the specific 
articles of personalty delivered to her as.tenant for life—the 
several things were given, not the residwe as such. 1b. 

8. Where a judge gave an instruction asked as to the disposing capac- 
ity of a testator, it was not error to add, “‘that the law did not 
require a high degree of intelligence, but in order to the valid- 
ity of an act of disposition it is neces:ary that the testator fully 
understood what he was doing.”’ Barnhardt y. Smith, 473. 








9. A legacy to one payable or to be paid at a particular time is a 
vested legacy. Green v. Green, 546. 


10. A bequest to a legatee when he becomes of age, but in the mean- 
time the property is given tu a guardian for the legatee’s bene- 
fit, vests at the death of the testator ; and if the legatee die before 
twenty-one, the personal representative is entitled to it. The 
conditional word is annexed to the payment, not to the gift of 
the legacy. Jb. 


11. But where it is given at twenty-one, or in case, or provided the 
legatee attain such age—these words annex the time to the sub- 
stance of the legacy, and the legatee’s right to it will depend 
on his being alive at the time fixed for payment. Jb. 


WITNESS: 

1. One whose interest in a suit is equally balanced is a competent 
witness by the common law. This is an exception to the gen- 
eral rule, and coming within it is an endorser in a suit between 
his endorsee and the maker of an instrument. Pugh v. Grant, 
39 (40, 5). 

2. A deputy collected a sum of money on account of taxes and de- 
posited the same with G. with instructions to pay it over to the 
sheriff, which was not done, and the deputy was afterwards re- 
quired to pay the sheriff the sum so collected: Held, in an ac- 
tion to recover the amount, bronght by the deputy against the 
administrator of G., that the sheriff had no interest in the event 
of the action, aud was a competent witness under section 343 
of the Code. Allen v. Gilkey, 64. 

3. The act of 1879, ch. 183, which renders incompetent as a witness 
a party to an action “on any bond for the payment of money, 
or conditioned to pay money,”’ executed prior to August Ist, 
1868, does not upply to official bonds to secure fidclity in the 
discharge of duty, but is confined to money obligations to pay 
a fixed sum. Morgan v, Bunting, 66. 

4. A party to a suit is not disqualified as a witness by section 343 of 
the Code, to speak of transactions with a deceased agent of a 
deceased principal. Jb. 

5. The defendant in an action for money demand is disqualified to 
testify as to the time and place of signing a recept by plaintiff ’s 
intestate, in support of his plea of satisfaction. C.C. P., § 343. 
The competency of evidence is determined by the substance of 
the witness’ answer, and not by the form of the question put to 
him. Sumner vy. Candler, 71. 
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6. A witness offered to prove a fact which occurred out of the pres- 

ence of, and in no sense a transaction with a deceased person, 

* is not incompetent under section 343 of the Code. It is only 

when the transaction is between the deceased and the living 

party, that the statute prohibits the latter from testifying. 
Lockhart v. Bell, 443. 


WITNESS : 

" ‘Under act allowing defendants to testify, 600. 
Before committing magistrate, 603. 
Co-defgndants testifying, 705. 


WRIT OF INQUIRY, 73 (2); 36 (2). 








